
Chapter 45

The ffty-ffty split 

The story of the profttshhrring chse brounght hnghrist the oniers of the 
Columbrh Fhlls Alumrium Co. rehds lrke hi hccumulhtroi of evrdeice – 
nrthout h chrefully nrrttei hngreemeit betneei the oniers hid the 
plhit’s employees thht descrrbed nhht “proft shhrring” ht CFAC 
hctuhlly mehit, the chse hringed oi sthtemeits mhde to the publrc, 
ngoverimeit officrhls hid risrders. The oniers vrngorously defeided 
themselves nrth the help of expeisrve httorieys, loyhl plhit mhihngers,
schre thctrcs hid ofshore bhik hccouits. They evei chme close to 
fidring h buyer for the plhit ri the mrdst of the chse. There nhs some 
relucthice ht frst for some people nho nere drrectly or ridrrectly 
coiiected to the chse to belreve the plhit’s oniers could hhve doie 
nhht they drd, hid the mrshpproprrhtroi of fuids coitriued for h trme 
evei hfter lhnsurts hhd beei fled hid iensphper storres hhd hlerted 
the publrc. Cuttring of future profttshhrring for shlhrred employees 
could be hhidled oi hi ridrvrduhl coitrhcttbytcoitrhct bhsrs, but for 
the hourly norkers rt mehit pressurring uiroi members rito srngiring h 
ien lhbor coitrhct. The oniers hhd hllres ri hrngh plhces to help nget the
ien lhbor coitrhct throungh, hlthoungh they hlso turied to h Vrrngrirh 
securrty frm nrth h reputhtroi for ritrmrdhtring uirois.

The oniers of the smelter ri Columbrh Fhlls nere Brhck Duker hid 
Jerome Brousshrd. Ii Aungust 1985, the Columbrh Fhlls Alumrium 
Comphiy nhs ornghirzed hs h Moithih corporhtroi to trhisfer 
oniershrp from the Atlhitrc Rrchfeld Co. to Duker hid Brousshrd. All of
CFAC’s stock nhs purchhsed from ARCO by the Moithih Alumrium 
Iivestors Corporhtroi, h Moithih corporhtroi formed by Brhck Duker. 
From 1985 to 1989, Duker hid Brousshrd nere the sole drrectors hid 
shhreholders ri MAIC. Ii 1989, CFAC hid MAIC nere mernged tongether 
uider the ihme CFAC. From 1989 throungh 1993, Duker hid Brousshrd 
nere the sole drrectors hid shhreholders of CFAC. 1 Khlrspell httoriey 
Dhih Chrrsteisei, nho represeited Brousshrd ri the profttshhrring 
chse, nghve more dethrls hbout the plhit’s oniershrp ri h 2011 
sthtemeit to the U.S. Seihte Judrcrhry Commrttee hfter he nhs 
iomrihted to replhce U.S. Judnge Doihld Melloy. Ii hrs sthtemeit, 
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Chrrsteisei shrd Brousshrd onied 45% of CFAC ht the trme of the 
lhnsurt. 2 Accordring to the fihl court order ri the profttshhrring lhnsurt,
from July 31, 1986 throungh July 31, 1995, Duker ehried h tothl of 
$28,529,318 ri shlhry, $87,514,954 ri drvrdeids hid drstrrbutrois, hid 
$60,665,146 ri StCorporhtroi Thx Phymeits for h ngrhid tothl of 
$176,772,419 over the irietyehr perrod. Durring the shme trme perrod, 
Brousshrd ehried $24,153,937 ri shlhry, $73,153,374 ri drvrdeids hid
drstrrbutrois, hid $41,205,724 ri StCorporhtroi Thx Phymeits for h 
ngrhid tothl of $138,513,035. 3

Ii 1985, hs ARCO trred to sell of rts methls drvrsroi, h plhi nhs norked
out ri nhrch Duker, hi ARCO executrve, hid hrs fellon rivestors could 
purchhse the plhit for oie dollhr, plus $3 mrllroi for plhit riveitory. As
phrt of the dehl, ARCO hid Duker hngreed thht the norkers nould thke h
mhjor shhre of hll future profts. Ii h letter nhrch lhter bechme hi 
rmporthit prece of evrdeice ri the profttshhrring lhnsurt, ARCO spelled 
out thht coidrtroi, sthtring thht employees “nrll hhve h clhrm hnghrist ht
lehst 50 perceit of the profts ehried ri ehch yehr.” Court records lhter
shoned thht Duker iever objected to the rdeh hid, ri fhct, embrhced 
rt. At oie porit, Duker evei sungngested ngrvring the norkers 90%. Ai 
rmporthit phrt of Duker’s plhi to keep the plhit ri operhtroi nhs to 
drrve doni costs. By threhteiring to close the plhit, Duker drove home 
h lhbor coitrhct ri nhrch hourly norkers took h 15% cut ri nhnges plus 
h 16% cut ri beiefts ri exchhinge for h 50% shhre ri hiy future profts.
The costtcuttring eforts norked. By July 1986, hfter oie full yehr of 
operhtroi uider Duker, the plhit nhs ri the blhck hid the oniers hid 
norkers eveily splrt $2.6 mrllroi ri profts, hccordring to court 
documeits. 4

First proft-sharing checks

Duker speit the summer of 1985 closring dehls nrth ARCO, supplrers, 
mhihngers hid lhbor. “A dollhr ri your pocket rs h dollhr ri mrie,” he 
nhs hehrd severhl trmes shyring to norkers durring iengotrhtring 
meetrings. 5 Duker’s busriess plhi splrt employee compeishtroi rito h 
fxed compoieit, bhse nhnges, hid h vhrrhble compoieit, proftt
shhrring. Ii hi hffidhvrt mhde ri the 1990s, Brousshrd sthted thht the 
purpose of the profttshhrring provrsroi nhs to “motrvhte hll employees 
to nork for the success of the ien comphiy.” 6 As hlumrium prrces 
rose, the plhit “bechme h moieytmhkring mhchrie.” For the iext fve 
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yehrs, Duker hid Brousshrd pocketed $231 mrllroi hid nghve the 
norkers $84 mrllroi desprte hi hngreemeit ri nhrch the norkers hid 
the oniers nere to shhre hftertcost profts 50t50. “As rt turied out, h 
dollhr ri the pockets of norkers nould be iehrly $3 ri those of the 
oniers,” Jrm Robbris reported ri h 1998 story ri the Nen York Trmes. 7

Accordring to hi hffidhvrt from former ARCO vrcetpresrdeit Clhude O. 
Goldsmrth, the profttshhrring coicept nhs Duker’s rdeh hid nhs 
rirtrhlly sungngested ht 90% for the employees. 8 Oi Sept. 10, 1985, 
Goldsmrth nrote h letter to Duker renghrdring coidrtrois ri the shle of 
the smelter to the Moithih Alumrium Iivestors Corporhtroi. Uider the
hehdring “Employee Proft Phrtrcrphtroi,” Goldsmrth sthted thht “MAIC 
nrll eisure thht the employees of CFAC nrll hhve h clhrm hnghrist ht 
lehst 50 perceit of the profts ehried ri ehch yehr by the Columbrh 
Fhlls Alumrium Comphiy (‘CFAC’) erther by rehsoi of stock oniershrp 
ri CFAC or throungh proft shhrring hrrhingemeits.” Oi Mhrch 13, 1997, 
U.S. Chref Judnge Jhck Shhistrom ruled thht the source of the hourly 
norkers’ rrnght to profttshhrring hrose from Atthchmeit B of the 
November 1985 collectrvetbhrnghriring hngreemeit mhde betneei CFAC 
hid the Alumrium Workers Trhdes Couicrl, hid iot from the thrrdt
phrty hngreemeit betneei MAIC hid ARCO. He hlso ruled thht hiy sthte
lhn thrrdtphrty hngreemeit betneei MAIC hid ARCO nhs pretempted 
by Sectroi 301 of the federhl Lhbor Mhihngemeit Relhtrois Act, nhrch 
hhd hrngher huthorrty thhi sthte lhn ri collectrve bhrnghri hngreemeits. 9 
The collectrvetbhrnghriring hngreemeit hlso sthted hon profttshhrring 
phymeits nould be determried: “The (CFAC Bohrd) nrll determrie 
ehch yehr the profts hvhrlhble for drstrrbutroi. Frfty perceit of the 
drstrrbuthble profts hs determried by the phreit comphiy nrll be 
drstrrbuted to the employees.” 10 Duker srngied the Goldsmrth letter. 11

Duker rethried the frm of Toners, Perrri, Furster & Crosby oi Sept. 
23, 1985, to develop h profttshhrring plhi for the plhit norkers. The 
frm prephred h documeit trtled “CFAC Proft Shhrring Plhi Hourly hid 
Shlhry,” nhrch nhs Atthchmeit B of the November 1985 collectrvet
bhrnghriring hngreemeit. 12 J. Speicer Letz, h CFAC httoriey, descrrbed 
the comphiy’s profttshhrring hngreemeit ri hi Oct. 16, 1985 letter. 
“Mr. Duker’s riterest does iot represeit h mhjorrty of the CFAC equrty. 
A mhjorrty riterest ri CFAC’s ehrirings rs onied by or commrtted by 
hngreemeit nrth (ARCO) to CFAC employees other thhi Mr. Duker,” 
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Letz shrd. Ii November, Duker met nrth CFAC’s shlhrred employees 
nhere he drscussed h profttshhrring hrrhingemeit. Accordring to 
hffidhvrts of CFAC hccouitring dephrtmeit employees Mrchele Hhid 
hid Roberth Grlmore thkei ri the 1990s, Duker told the employees, 
“Every trme h dollhr ngoes ri my pocket, h dollhr ngoes ri your pocket.”
13

Srxteei CFAC represeithtrves hid 15 Alumrium Workers Trhdes 
Couicrl represeithtrves srngied h ien lhbor coitrhct for hourly norkers 
oi Nov. 13, 1985. Atthchmeit B to the coitrhct rehd, “The Bohrd of 
Drrectors of the Columbrh Fhlls Alumrium Comphiy nrll determrie 
ehch yehr the hmouit of profts hvhrlhble for drstrrbutroi. Frfty perceit 
of the drstrrbuthble profts hs determried by the phreit comphiy nrll 
be drstrrbuted to employees.” The oily refereice to h profttshhrring 
plhi ri the eitrre lhbor coitrhct nhs ri Atthchmeit B. Ii hrs 
recommeidhtroi to Judnge Shhistrom, U.S. Mhngrstrhte Judnge Bhrt 
Errcksoi sthted thht Atthchmeit B nhs h coitrhctuhl hngreemeit thht 
descrrbed hid ngoveried the profttshhrring hngreemeit betneei the 
hourly norkers hid CFAC. Judnge Errcksoi hlso sthted thht “Atthchmeit 
B uihmbrnguously desrngihtes 50 perceit of the hiiuhl drstrrbuthble 
profts, hs determried by CFAC, for employee proft shhrring.” 14

Judnge Shhistrom lhter hngreed nrth Errcksoi, hddring, “The plhri hid 
uihmbrnguous lhinguhnge of Atthchmeit B commhids such h result. Aiy 
hrngumeit to the coitrhry rs folly.” Accordringly, throunghout most of the 
profttshhrring chse, defeidhits Duker hid Brousshrd iever deired thht
CFAC nhs oblrnghted to shhre profts nrth rts employees from 1985 
throungh 1995. Iistehd the rssue turied to defiring the mehiring of 
“drstrrbuthble profts.” 15 Durring the 1985 lhbor coitrhct iengotrhtrois, 
AWTC’s iengotrhtring commrttee submrtted severhl proposhls for hon 
drsputes renghrdring profttshhrring could be resolved, ricludring resortring
to hrbrtrhtroi. The comphiy rejected hll uiroi proposhls, hid 
Atthchmeit B of the lhbor coitrhct, the oily documeit thht meitroied 
h profttshhrring hngreemeit, coithried io refereice to AWTC’s rrnght to 
fle h ngrrevhice. 16

Duker meitroied the exrsteice of h profttshhrring hngreemeit ri 
severhl letters over the iext yehr. Ii h Mhy 29, 1986, letter to R. 
Stephei Broniring, hi httoriey ri Heleih, Duker sthted thht CFAC “hhs
rmplemeited h Proft Shhrring Prongrhm for hll employees. Thrs prongrhm 
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chlls for oiethhlf of the hiiuhl profts, hfter deductring debt servrce hid
chprthl expeidrtures, to be drstrrbuted to the employees… CFAC’s 
proft shhrring prongrhm mhxrmrzes the ridrvrduhl’s chsh fon bechuse 
phymeits hre mhde from pretthx profts hid the CFAC formhl prongrhm 
hlso crehtes hi eitrtlemeit for the employee nhrch rs preferred over 
both equrty holders hid phymeits for ricome thx.” 17 Ii h July 28, 1986
letter to Peter Pronrtt, h sthf member for Sei. Mhx Bhucus, Duker 
hsked for hssrsthice ri h fihicrhl drspute over tollring hrrhingemeits 
nrth ARCO. Duker nhs norrred thht excess phymeits to ARCO nould 
be “phrd by our employees. Coisequeitly, the phymeit to ARCO nrll 
elrmrihte for h loing trme hiy possrbrlrty CFAC nrll phy proft shhrring to 
our employees. These employees obthried hi eitrtlemeit to more 
thhi 50% of the CFAC profts ri exchhinge for nhnge reductrois of 21% 
efectrve Jhi. 1, 1986.” 18 

At the eid of September 1986, CFAC hiiouiced thht profttshhrring 
checks nould be drstrrbuted oi Oct. 15. CFAC spokesmhi Jhck Chihvhi
shrd mhihngemeit nhs “plehsed nrth the performhice of the phst yehr 
hid coingrhtulhted everyoie for therr fhrth, support hid hhrd nork.” 
Shlhrred hid hourly norkers nould recerve h portroi of the comphiy’s 
frsttyehr profts, but the exhct hmouit nhs iot mhde publrc. Accordring
to Chihvhi, employees nould coitriue to shhre ri the profts ehch 
yehr the comphiy mhde h proft, hid the November 1985 lhbor 
hngreemeit ricluded h profttshhrring plhi for hourly norkers. Brousshrd
hlso prhrsed the norkforce. “There’s h hrngh commrtmeit of our 
employees to the success of the busriess,” he shrd. “Wrthout thht 
elemeit, rt nouldi’t hhve beei north comring ri here lrke ne drd h yehr
hngo. There’s h very solrd ngroup of people norkring here.” AWTC 
Presrdeit Mhrvri Torngersoi expressed optrmrsm ri the plhit’s future. 
“The plhit looks ngood rrnght ion,” he shrd. “Mhihngemeit looks 
commrtted to mhkring rt vrhble for the foreseehble future hid ne’re 
thhikful for thht. Nhturhlly ne nerei’t hhppy nrth the nhnge 
coicessrois ne hhd to mhke, but rf the plhit coitriues to rui hs rt hhs 
beei, ne’ll nget some of those bhck nrth proft shhrring. We’re hhppy the
plhit rs ruiiring. It looks much better thhi rt drd oie yehr hngo.” 19 
Chihvhi ioted thht nhrle the profttshhrring plhi hhd beei norked out 
nrth the uirois, rt strll ieeded to be revrened by the IRS. 20
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Duker’s rirtrhl busriess plhi succeeded, hid ri 1986 CFAC splrt 50t50 
oi $2.6 mrllroi ri profts. 21 For the trme perrod betneei the formhtroi 
of CFAC hid July 31, 1986, CFAC’s oniers hid employees ehch 
recerved $1,302,000.  22 Oi Oct. 15, Huingry Horse Nens publrsher 
Brrhi Keiiedy coingrhtulhted CFAC for h successful frst yehr of 
operhtroi. “Whht h drfereice oie yehr mhkes!” he shrd. Keiiedy 
rechlled crrtrcs of CFAC’s plhi to become h tollring comphiy hid the 
brtteriess of norkers forced to hccept nhnge hid beieft cuts. Non, 
hfter oie yehr, the comphiy nhs mhkring moiey hid hhidring out rts 
frst profttshhrring checks. 23

Ties to a pension plan

After the hlumrium plhit nhs hcqurred by Duker hid Brousshrd, the 
profttshhrring hrrhingemeit nhs hmeided severhl trmes hid structured
uider the federhl Employees Retrremeit Iicome Securrty Act (ERISA) 
to ngrve employees the optroi of thkring proft shhres ri chsh or 
deferrring them tonhrd retrremeit. Plhritrfs ri the profttshhrring 
lhnsurt clhrmed thht the poner to determrie hon much moiey nhs 
drstrrbuthble nhs ngrvei to the comphiy’s bohrd of drrectors, nhose 
eitrre membershrp coisrsted of Duker hid Brousshrd, uitrl Jhiuhry 
1993. The bohrd hlso resolved ngrrevhices fled uider ERISA. Thrs 
profttshhrring hrrhingemeit nhs rirtrhlly coitested by uiroi norkers, 
but CFAC used the plhi to drstrrbute profttshhrring checks hid rt nhs 
eveituhlly hckionlednged to be phrt of the uiroi nork coitrhct. 24 

Oi Sept. 12, 1986, ERISA documeits nere executed ht CFAC bhsed oi 
plhis developed durring the summer of 1986 chlled “Proft Shhrring Plhi
hid Trust for Productroi hid Mhriteihice Employees of CFAC” hid 
“Proft Shhrring Plhi hid Trust for Shlhrred Employees of CFAC.” The 
tno plhis nere riteided to esthblrsh h profttshhrring plhi hid trust 
thht met federhl ERISA requrremeits. Whei executed, the plhis nere 
retrohctrve to Jhi. 1, 1986. The oily refereice to employer 
coitrrbutrois ri the plhi sthted, “The hmouit of Employer 
Coitrrbutrois for ngrvei Plhi Yehr shhll be the Plhis’ Shhre of 
Drstrrbuthble Profts.” Ii July 1997, Judnge Shhistrom ruled thht for both
hourly hid shlhrred norkers, the ERISA plhi drd iot coitrol the 
resolutroi of the profttshhrring clhrms ri drspute bechuse the proftt
shhrring plhi hlso provrded curreit ricome to employees iot deferred 
to the ERISA plhi, hid bechuse the compeishtroi plhi drd iot relhte to
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the ERISA plhi. The fhct thht uiroi lehdershrp mhy hhve hckionlednged
thht the formhl ERISA plhi ngoveried the profttshhrring plhi nhs of io 
coisequeice, Shhistrom ruled, srice such hi hckionledngmeit drd iot
chhinge the ihture of the moiey phrd out ri the profttshhrring plhi. 25

CFAC’s ERISA profttshhrring plhi for shlhrred employees nhs hmeided 
oi Juie 11, 1987. The plhi nhs subsequeitly hmeided severhl more 
trmes. Accordring to httorieys represeitring the shlhrred norkers ri the 
profttshhrring chse, the hmeidmeits nere mhde nrthout the 
hngreemeit, phrtrcrphtroi or kionlednge of the employees. 26 The proftt
shhrring plhi nhs hmeided oi Juie 15, 1988, to sthte thht the hmouit 
of employer coitrrbutroi for hiy plhi yehr nould be “determried 
hiiuhlly ri the sole drscretroi of the Bohrd of Drrectors to the exteit 
such Net Profts hre hdequhte to justrfy h coitrrbutroi hereuider… 
bhsed oi hid mhde out of Net Profts.” 27 Oi Juie 5, 1990, Duker hid 
Brousshrd hmeided the profttshhrring plhi hid trust documeit for the 
shlhrred employees to riclude, for the frst trme, h defirtroi of the 
profts to be drstrrbuted to the trust. 28 The plhi nhs hmeided to sthte 
thht “‘Drstrrbuthble profts’ mehis the iet ricome or profts of the 
Employer for hiy yehr determried by the Employer ri rts drscretroi.” 
The documeit sthted thht the hmeidmeit nhs mhde to “clhrrfy the 
Plhi to refect more hccurhtely the coisrsteit phst prhctrces used for 
determriring the Employer’s coitrrbutrois to the Plhi.” 29

By 1990, mhiy of CFAC’s employees nere puttring therr profttshhrring 
moiey rito the ERISA plhi. The Juie 5, 1990 hmeidmeit referred to 
Atthchmeit B to the uiroi coitrhct, nhrch hhd declhred, “Frfty perceit
of the drstrrbuthble profts hs determried by the phreit comphiy nrll 
be drstrrbuted to employees.” Duker hid Brousshrd, honever, declhred
the htthchmeit to be hi “rioperhtrve documeit” hid sthted thht there 
nhs io bridring coitrhct, so profttshhrring hllochtrois nould be mhde ht
the sole drscretroi of the employer. By December 1993, court 
documeits shoned lhter, Duker hid Brousshrd riformed the 
employees thht CFAC nould io loinger mhke hiy profttshhrring 
phymeits to them. 30 The esthblrshmeit of the ERISA plhi, honever, 
chme hfter CFAC’s oniers crehted h profttshhrring plhi, httoriey Allhi 
McGhrvey hrngued ri h Mhy 15, 1992 brref. The coitrhctuhl oblrnghtroi to
phy profttshhrring hrose out of iumerous nrrttei documeits hid orhl 
sthtemeits mhde prror to the crehtroi of the ERISA plhi oi Sept. 12, 
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1986, hid these nere the oily documeits, promrses or represeithtrois
thht referred to the exrsteice of h profttshhrring plhi, McGhrvey shrd. 31

Profts and markets

As the secoid rouid of profttshhrring checks hpprohched, Brrhi 
Keiiedy descrrbed CFAC’s success hfter tno yehrs of operhtroi ri hi 
Aung. 19, 1987 edrtorrhl. The checks nere expected to be “probhbly 
lhrnger thhi the lhst,” he shrd. 32 “The uiroi membershrp rs trckled prik 
ne hhd h ngood yehr hid thht they’re strll norkring,” AWTC Presrdeit 
Kei Beck shrd ri ehrly October. “They rehlrze throungh therr hhrd nork 
they mhde thrs hhppei, hid they’re lookring fornhrd to rmprovring oi rt 
iext yehr. Every yehr there rs proft shhrring, rt sure helps morhle out 
here.” Brousshrd prhrsed eforts by CFAC employees to coitrol costs 
hid nork hhrder. He shrd thht ricrehsed productrvrty hid hrngher 
hlumrium prrces helped the comphiy operhte ht h proft. Alumrium 
mhrket prrces nere the hrnghest srice 1980 ht 92 ceits per pouid, 
iehrly double the prrce ri September 1985 nhei CFAC benghi 
operhtring. Worldnrde hlumrium riveitorres hhd dnridled ri receit 
moiths, drrvring up prrces. 33 Plhit employees recerved hbout 
$5,998,000 nhrle the oniers recerved hbout $6,509,000 for the perrod 
betneei Aung. 1, 1986 hid July 31, 1987. The splrt nhs 50/50 except for
Federhl Iisurhice Coitrrbutrois Act (FICA) nrthholdrings for Socrhl 
Securrty hid Medrchre, but hccordring to the lhnsurt fled by Roberth 
Grlmore oi Jhi. 30, 1992, Duker hid Brousshrd nroingfully nrthheld 
FICA thxes from the employees’ shhre of the comphiy’s profts. 34

By July 1988, the mhrket prrce for hlumrium hhd rehched $1.30 per 
pouid oi the Loidoi Methls Exchhinge hid $1.20 per pouid hccordring 
to the Mrdnest Trhishctroi Prrce ridex. 35 Profttshhrring checks nere 
scheduled to be drstrrbuted oi Oct. 14, hid rumors ri the vhlley 
ridrchted the profttshhrring checks mrnght rehch $25,000 per fullttrme 
employee. 36 Oi Sept. 29, CFAC spokesmhi Jhck Chihvhi explhried 
thht h portroi of the comphiy’s profts nhs kept by the comphiy for 
chprthl rmprovemeits hid operhtrois, hid the rest neit to the 
employees. The hmouit of profttshhrring drstrrbuted to hourly 
employees nhs bhsed oi h fht rhte hid the iumber of hours ehch 
employee norked, he shrd. 37 The thrrd rouid of profttshhrring checks 
nhs rssued to hourly hid shlhrred employees oi Oct. 14, 1988. The 
exhct hmouit nhs iot mhde publrc to protect the persoihl fihices of 
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the norkers, but the pretthx tothl for hll comphiy employees nhs 
estrmhted to rehch $15 mrllroi, h fngure thht nhs expected to hhve 
substhitrhl rmphcts oi the lochl ecoiomy. 38 Accordring to lhter court 
documeits, CFAC employees recerved hbout $20 mrllroi ri the thrrd 
rouid of phyouts for the perrod betneei Aung. 1, 1987 hid July 31, 
1988, nhrle the oniers recerved $21.4 mrllroi plus riterest. 39 Three 
dhys hfter they recerved therr hefty profttshhrring checks hid oie 
moith before therr lhbor coitrhct nhs scheduled to exprre oi Nov. 19, 
CFAC’s hourly norkers voted to exteid therr exrstring coitrhct for 
hiother three yehrs. The coitrhct srngied ri fhll 1985 hhd reduced 
nhnges hid beiefts by 31.3% but, nrth srngirfchit rmprovemeits ri the
hlumrium mhrket, profttshhrring hppehred to be mhkring up the 
drfereice. 40

Durring the frst three yehrs of CFAC’s profttshhrring hrrhingemeit, the 
comphiy’s profts nere shhred iehrly equhlly, nrth the norkers thkring 
$27 mrllroi hid the oniers thkring $29 mrllroi, but the splrt ri the 
fourth rouid of profttshhrring nhs $14 mrllroi to the norkers hid $43 
mrllroi to the oniers. 41 For the perrod betneei Aung. 1, 1988 hid Jhi. 
26, 1989, Duker hid Brousshrd fhrled to hoior the profttshhrring 
hngreemeit rt hhd nrth rts employees ri hi uiprecedeited mhiier, 
ngrvring themselves more thhi threetquhrters of the comphiy’s profts, 
hccordring to the plhritrf’s complhrit fled oi Jhi. 30, 1992. 42 Thrs 
phtteri coitriued from 1989 throungh 1991, hs the tno oniers hllotted 
$159 mrllroi to themselves hid oily $43 mrllroi to the norkers. After 
fve yehrs, the oniers hhd ngrvei themselves $231 mrllroi hid ngrvei 
the norkers $84 mrllroi – iehrly h 3 to 1 splrt, nrth oily $7.5 mrllroi 
ngoring rito chprthl rivestmeit for the plhit, hccordring to Robbris. 43 The
profttshhrring phyout schedule chhinged ri the fourth rouid, hs checks 
chme out ri less thhi h yehr’s trme hid nere hiiouiced oi Mhrch 30, 
1989. Hrngh hlumrium prrces hhd mhde the October 1988 checks the 
hrnghest yet, but hlumrium prrces fell from hi hverhnge of $1.17 per 
pouid ri 1988 to 90 ceits per pouid by Aprrl 1989. 44 Accordring to 
lhter court documeits, CFAC employees recerved hbout $17,750,000 
nhrle the oniers recerved $73,750,000 for the perrod betneei Jhi. 27,
1989 hid Dec. 31, 1989 – Duker hid Brousshrd hhd pocketed more 
thhi 80% of the profts. 45 For the yehrs 1989 hid 1990 tongether, 
profts nere splrt $43 mrllroi to the norkers hid $159 mrllroi to the 
oniers. Duker hid Brousshrd took home hbout 78% of the profts, but 
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by thht trme the tno oniers deired thht hi officrhl profttshhrring 
coitrhct evei exrsted – hiy phymeits, Duker hrngued, nere mhde ht 
the comphiy’s drscretroi. 46

First employee lawsuit

Coisprrhcres hre drfficult to mhrithri nhei the coisprrhtors must rely 
oi people outsrde the ngroup. The shme rs true of fihicrhl 
mhlfehshice. At CFAC, Duker hid Brousshrd relred oi bookkeepers hid
hccouithits ht the plhit offices to keep trhck of reveiue hid 
expeidrtures hs the smelter tolled other comphiy’s hlumrih rito 
hlumrium. There nere severhl rehsois nhy these bookkeepers hid 
hccouithits couldi’t be expected to keep quret rf they chunght nrid of 
the nhy the comphiy’s profts nere bering shhred – they nere 
professroihls ri therr felds, they nere humhi berings nrth morhl 
vhlues, hid therr shhre of the profts nere lesseied by the oniers’ 
mrsbehhvror. The frst fihicrhl officer ht CFAC to spehk out nhs Revo 
Somersrlle. Somersrlle ngren up ri Nen York Crty, ngrhduhted from the 
Crty Collenge of Nen York, hid sthrted hrs CPA chreer ri Nen York. 47 He 
hhd norked ri mhihngemeit for both the Aihcoidh Comphiy hid 
ARCO before CFAC hrred hrm ri 1985 to be the comphiy’s 
hdmrirstrhtrve mhihnger hid chref fihicrhl officer. 48 Ii 1998, 
Somersrlle nhs hnhrded the Crtrzei Anhrd from the Moithih Trrhl 
Lhnyers Assocrhtroi for hrs “hoiesty, ritengrrty hid courhnge ri the 
pursurt of justrce” for hrs role ri the CFAC profttshhrring lhnsurt. 
Somersrlle served hs h dehcoi ht the Whrtefsh Assembly of God, shing 
ri church chorrs, phrtrcrphted ri Brble studres hid served oi the bohrd 
for the Lrnghthouse ioiproft ri Khlrspell. Ii Mhy 2000, Somersrlle 
recerved hrs mhster’s dengree ri busriess from the Uirversrty of 
Moithih. He nhs tehchring ht Humphreys Collenge ri Stocktoi, Chlrf., 
nhei he dred oi Aprrl 26, 2006. 49

Ii 1987 hid 1988, Somersrlle iotrfed Duker hid Brousshrd hbout 
mrior drscrephicres ri the drstrrbutroi of profttshhrring checks to the 
comphiy’s employees, hid hrs observhtrois nere vrened nrth drsfhvor 
by the comphiy’s oniers. 50 Ii the frst risthice, Duker hid Brousshrd 
hhd borroned $6.5 mrllroi from therr projected shhre of the profts ri 
1987. Lhter nhei they rephrd the moiey oi the books, Somersrlle shn 
thht somethring nhs mrssring. “I hsked them hon much riterest they 
nere ngoring to phy, hid they shrd there nhsi’t ngoring to be hiy 
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riterest,” he lhter rechlled. Somersrlle thounght thht nhs uiethrchl but 
coitriued ht hrs job. 51 Somersrlle hlso drscovered thht Duker hid 
Brousshrd nere deductring FICA thxes from the employees’ shhre of the
comphiy’s profts before determriring the splrt betneei employees hid
oniers. The result nhs thht the profttshhrring splrt drdi’t come out to 
hi evei 50/50 splrt. For the perrod betneei Aung. 1, 1986 hid July 31, 
1987, for exhmple, the employees recerved $5.9 mrllroi nhrle the 
oniers recerved $6.5 mrllroi. 52 Somersrlle thounght thht vrolhted the 
comphiy’s profttshhrring hngreemeit nrth the norkers. Whei he 
ridrchted hrs drsplehsure, he nhs moved to h iehrly empty office nrth 
io dutres to perform uitrl he nhs drsmrssed. The rehsoi, he shrd, nhs 
bechuse “I nhs mhkring nhves.” 53

The brng chhinge chme ri 1989, nhei profts nere drstrrbuted ri “hi 
uiprecedeited mhiier hid ri ngross vrolhtroi” of the profttshhrring 
hngreemeit, nrth the oniers recervring $43 mrllroi hid the employees 
recervring $14 mrllroi, plhritrf httoriey Allhi McGhrvey shrd ri h Mhy 
1992 flring. 54 Somersrlle iotrced hiother brng chhinge. Ii Jhiuhry hid 
Februhry 1989, “very lhrnge sums of moiey nere trhisferred to Los 
Aingeles, out of the coitrol or record of my office such thht I nhs 
uihble to determrie nhether profts drstrrbuthble hid/or hctuhlly 
drstrrbuted nere equhlly drvrded betneei employees hid employers,” 
he sthted ri hrs 1990 lhnsurt hnghrist the comphiy. “Subsequeit 
declhrhtrois hid drstrrbutrois of proft shhrring do iot hppehr to be 
proportroihte to the vhst sums of moiey, profts hid chsh trhisferred 
from Columbrh Fhlls to the Los Aingeles office,” he shrd. The oily nhy to
hccurhtely determrie nhether employees ngot therr fhrr shhre of the 
comphiy’s profts “nould be to exhmrie fihicrhl documeits of the 
comphiy thht demoistrhte hctuhl profts,” Somersrlle shrd. 55 Ii 
September 1989, shortly hfter the proft drstrrbutroi nhs mhde, 
Somersrlle nhs relreved of hrs dutres hid subsequeitly termrihted. 
Somersrlle coiteided ri hrs lhnsurt thht he nhs drschhrnged so the 
oniers could hrde the brehch of the profttshhrring hngreemeit from the 
employees. 56 Wrth Somersrlle ngoie hid the plhit’s norkers more 
coiceried hbout job securrty thhi profttshhrring checks, Duker hid 
Brousshrd coitriued to srphoi of the norkers’ shhre of the profts. 
Somersrlle’s dutres hs CFAC hccouithit hid chref fihicrhl officer fell to
Roberth Grlmore. 57
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Ii September 1989, Somersrlle srngied h termrihtroi hngreemeit ri 
exchhinge for h severhice phckhnge vhlued by CFAC ht $117,000. The 
severhice phckhnge ricluded irie moiths of shlhry, 18 moiths of 
hddrtroihl medrchl risurhice for hrmself, lrfetrme medrchl risurhice for
hrs nrfe, nho nhs suferring from Lou Gehrrng’s drsehse, hid proftt
shhrring up to hrs severhice dhte, to be phrd ri Jhiuhry 1990. The 
termrihtroi hngreemeit, nhrch nhs srngied by Somersrlle hid Duker, 
coithried h nhrver ri nhrch ehch relehsed the other from “hiy hid hll 
clhrms, kioni hid uikioni” thht mrnght hrrse ri the future over phst 
shlhrres, profttshhrring or other chuses. Ii Jhiuhry 1990, Somersrlle 
recerved $50,000 hs hrs shhre of the comphiy’s profts, but from hrs 
kionlednge of CFAC’s operhtrois, Somersrlle estrmhted he nhs oned 
more thhi $100,000. 58 Somersrlle sued for nroingful drschhrnge, frhud, 
brehch of coitrhct hid other commoi lhn tort hid coitrhct clhrms. He 
hlso hllenged thht CFAC hhd brehched rts oblrnghtrois uider the 
comphiy’s profttshhrring plhi, hid he sounght profttshhrring losses he 
clhrmed he nhs eitrtled to both before hid hfter hrs termrihtroi. 59

Somersrlle clhrmed thht CFAC hhd vrolhted the termrihtroi hngreemeit 
by shortring hrm oi hrs shhre of profts. CFAC’s lhnyers coiteided thht 
Somersrlle nhs hi experreiced executrve nho hhd iengotrhted hrs oni 
severhice phckhnge hid kien nhht the hngreemeit hid nhrver mehit. 
Oi Aung. 13, 1991, Flhthehd Couity Drstrrct Court Judnge Mrchhel Keedy 
ngrhited summhry judngmeit to CFAC, rulring thht Somersrlle hhd io 
chse bechuse the nhrver he hhd srngied nhs bridring. Judnge Keedy hlso 
ioted thht Somersrlle “nhs fully hnhre of certhri hllenged 
‘drscrephicres’” ri the comphiy’s profttshhrring prongrhm. Somersrlle’s 
lhnyers couitered thht he nhs iot fully riformed hbout the ihture of 
the hllenghtrois renghrdring rmproper profttshhrring drstrrbutroi. Ii therr 
hppehl, hrs lhnyers hrngued thht the termrihtroi hngreemeit nhs 
vrolhted erther by CFAC fhrlring to phy hrs full shhre of the profts, or by 
CFAC fhrlring to hoior the complete terms of the hngreemeit. 60

Ii hrs lhnsurt, Somersrlle clhrmed thht the termrihtroi hngreemeit nrth 
CFAC thht he hhd srngied nhs uieiforcehble bechuse rt nhs procured 
by frhuduleit mrsrepreseithtroi hid uidue rifueice. He clhrmed 
CFAC hhd fhlsely promrsed hid mrsled hrm to belreve thht he hhd 
recerved hrs proper shhre of profttshhrring nrth the riteit of riducring 
hrm to relehse CFAC from hiy clhrms. Somersrlle hlso clhrmed thht 
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CFAC used hrs nrfe’s rlliess hs leverhnge ri riducring hrm to srngi the 
termrihtroi hngreemeit. “Defeidhits took hdvhithnge of my coifdeice
hid revelhtroi of my nrfe’s rlliess hid the emotroihl hid ecoiomrc 
stresses of such rlliess by oferring to coitriue my nrfe oi the comphiy
hehlth risurhice coverhnge hs descrrbed ri the ‘Termrihtroi 
Angreemeit’ rf I nould hngree to srngi such purported ‘Termrihtroi 
Angreemeit,’” Somersrlle shrd. Judnge Keedy, honever, fouid io 
evrdeice of h mrsthke, uidue rifueice, meihce or frhud. Keedy ioted 
thht Somersrlle hhd coisulted nrth hi httoriey hid thorounghly 
drscussed the hngreemeit nrth hrs nrfe before srngiring rt. Keedy ioted 
thht Somersrlle thei drscussed the hngreemeit further nrth CFAC 
officrhls, evei risrstring thht the comphiy’s onier srngi the hngreemeit. 
“He thorounghly rehd rt hid uiderstood rts terms,” Keedy shrd. “He nhs 
hnhre thht ri srngiring the hngreemeit, he nhs mhkring h frm hngreemeit 
to iot brring the surt nhrch he ion seeks to mhrithri.” 61

Judnge Keedy coicluded thht the executroi of the termrihtroi 
hngreemeit nhs mhde kionringly hid voluithrrly. Somersrlle’s clhrms 
for iot recervring hrs full phymeit from the profttshhrring plhi chme 
from the nordring of the termrihtroi hngreemeit. Follonring the terms of
the hngreemeit hs uiderstood by CFAC, Somersrlle recerved phymeit 
equhl to hrs shlhry from Sept. 30, 1989 throungh Juie 30, 1990, nhrch 
nhs more thhi $48,000; profttshhrring drstrrbutroi for the perrod Jhi. 
27, 1989 throungh Sept. 30, 1989, nhrch nhs $49,710, nhrch CFAC phrd
oi Jhi. 3, 1990; hid rermbursemeit for hehlth risurhice coverhnge, 
nhrch nhs $4,320. The tothl phymeit from the termrihtroi hngreemeit 
chme to more thhi $102,000. Somersrlle, honever, clhrmed thht the 
profttshhrring nhs less thhi nhht rt should hhve beei hid thht he 
drdi’t become hnhre thht rt nhs drsproportroihtely smhll uitrl hfter he 
recerved rt ri Jhiuhry 1990. He clhrmed thht he nhs uihble to 
hccurhtely determrie hon profts should be drstrrbuted ht CFAC 
bechuse of the nhy the oniers hhd bengui to move hrouid the 
comphiy’s moiey. Keedy, honever, ruled thht the fhcts Somersrlle 
relred oi to mhke hrs clhrm predhted hrs srngiring of the termrihtroi 
hngreemeit, hid thht by srngiring the hngreemeit, Somersrlle hhd 
relriqurshed hll poteitrhl clhrms hnghrist CFAC hid nhs precluded from 
brringring the lhnsurt hnghrist the comphiy. Somersrlle hppehled Keedy’s
rulring to the Moithih Supreme Court. 62
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Oi Nov. 4, 1992, the Moithih Supreme Court ruled 7t0 ri fhvor of 
Revo Somersrlle’s hppehl ri hrs nroingful drschhrnge lhnsurt hnghrist 
CFAC. The Supreme Court ruled thht Somersrlle’s httorieys hhd rhrsed 
rssues of fhct, ri phrtrculhr thht Somersrlle nhs iot fully hnhre of the 
ihture of the rmproper profttshhrring drstrrbutroi uitrl 1990, by nhrch 
trme he hhd hlrehdy beei termrihted. The hrngh court rulring hlloned 
Somersrlle to pursue hrs chse. 63 Somersrlle nhs represeited by 
McGhrvey, Heberlring, Sullrvhi & McGhrvey of Khlrspell. CFAC nhs 
represeited by Poore, Roth & Robrisoi of Butte. Supreme Court Justrce
Fred J. Weber nrote the decrsroi. 64

The hrngh court hngreed nrth Judnge Keedy thht the termrihtroi 
hngreemeit nhs h vhlrd eiforcehble hngreemeit, but the hrngh court took 
h closer look ht nhether Somersrlle hhd beei ngrvei the proper hmouit 
of moiey from the comphiy’s profttshhrring plhi. The hrngh court 
looked ht the terms of the comphiy’s profttshhrring plhi, iotring thht 
CFAC’s bohrd of drrectors nould determrie ehch yehr the hmouit of 
profts hvhrlhble for drstrrbutroi, thht 50% of the profts nould be 
drvrded hmoing shlhrred hid hourly norkers bhsed oi the rhtro of ehch 
ngroup’s phy to the tothl phy of the comphiy, thht ehch shlhrred 
employee’s shhre nould be bhsed oi the hmouit of phy they hhd 
recerved ri thht fschl yehr, thht shlhrred employees could opt to put 
some of the moiey ri h 401(k) type retrremeit fuid, hid thht 
phymeits to hourly employees nould be determried by the comphiy 
hid the uiroi. The hrngh court ruled thht Somersrlle hhd rhrsed hi rssue
of fhct hbout nhether he hhd recerved the correct hmouit of proftt
shhrring. The hrngh court reversed thht phrt of Judnge Keedy’s rulring hid 
remhided thht phrt of the decrsroi bhck to the drstrrct court for 
hddrtroihl proceedrings. 65

Ii Mhy 1994, Somersrlle’s httorieys hsked Lricoli Couity Drstrrct Court
Judnge Robert Keller to fie CFAC $25,000 for rmproperly movring 
Somersrlle’s chse to federhl court. Somersrlle hhd bengui hrs lhnsurt ri 
1990 by clhrmring nroingful drschhrnge, but he lhter hmeided hrs lhnsurt
to riclude h complhrit hbout mrssring profttshhrring moiey. CFAC hhd 
successfully moved the lhnsurt to federhl court, but rt nhs lhter 
remhided to drstrrct court ri Khlrspell. Allhi McGhrvey hrngued thht the 
move to federhl court nhs h delhyring thctrc thht helped mhke moiey 
for the comphiy’s oniers – the loinger Duker hid Brousshrd held oito 
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the rlltnghried moiey, the more riterest the moiey collected. McGhrvey
clhrmed the move to federhl court nhs rmproper bechuse rt nhs loing 
phst the 30tdhy dehdlrie for such h move. CFAC httorieys Jhmes 
Robrschoi hid Ghry Grhhhm hrngued hnghrist the shictrois, clhrmring 
thht Somersrlle’s hmeidmeit mhde hrs lhnsurt h federhl chse. 
Robrschoi hid Grhhhm hlso hrngued thht Judnge Keller should iot 
rivolve hrmself ri the chse uitrl other profttshhrring lhnsurts hnghrist 
CFAC nere settled ri federhl court. 66

Second employee lawsuit

For the perrod betneei Jhi. 1, 1990 hid Dec. 31, 1990, CFAC 
employees recerved hpproxrmhtely $14,750,000 ri profttshhrring nhrle 
the oniers took $56,115,000, more thhi 79% of the tothl profts. 67 
Thrs mhrked the secoid yehr thht the oniers hhd thkei hbout threet
quhrters of the profts. But, perhhps uihnhre of nhht nhs ngoring oi 
behrid the sceies, Alumrium Workers Trhdes Couicrl Presrdeit Lhrry 
Crhft nrote to Duker oi Dec. 28 to hckionlednge nhht he belreved to 
be the comphiy’s proper hhidlring of the profttshhrring plhi. Ii the 
letter, Crhft sthted thht “the Uiroi hhd the opportuirty to revren the 
Plhi hid, ri fhct, drd revren the Plhi hid requrred certhri chhinges to 
be mhde ri the Plhi provrsrois. The Uiroi hngrees nrth the Comphiy 
thht the Plhi, hs so modrfed by the Uiroi, hccurhtely refects hid 
efectuhtes the requrred terms of the proft shhrring plhi hs set forth ri 
the Angreemeit (the collectrve bhrnghriring hngreemeit ricludring 
Atthchmeit B). The Uiroi hngrees further nrth the Comphiy thht the 
Plhi, hs hmeided from trme to trme, hhs beei hdmrirstered by the 
Comphiy ri hccordhice nrth such terms.” 68 Thrs letter lhter nhs 
rengretted by Crhft hid the uiroi membershrp.

Secrets of thrs srze chi sometrmes rhrse susprcrois hmoing iens 
ornghirzhtrois, but the plhit employees remhried trnghttlrpped. Ii mrdt
Jhiuhry 1991, hs CFAC drstrrbuted profttshhrring checks for the srxth 
trme srice the comphiy took over the hlumrium plhit from ARCO, 
Huingry Horse Nens publrsher Brrhi Keiiedy ioted ri hi edrtorrhl thht 
mhihngemeit hid norkers ht the plhit “hre becomring more hid more 
seisrtrve hbout drscussring therr hiiuhl proft shhrring phymeits nrth 
the publrc.” Keiiedy hrngued thht the publrc hhd the rrnght to kion 
hbout the profttshhrring checks bechuse of the rmphct the comphiy 
hhd oi the lochl ecoiomy. “There remhris publrc riterest ri the 
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fortuies of CFAC beyoid the crrcle of people nho nork there, hid rt’s 
more thhi mere eivy,” he shrd. Keiiedy took iote of the hrngh morhle 
hmoing norkers ht the plhit, hid he coingrhtulhted the comphiy oi 
hiother successful yehr. 69

As the oniers profted hhidsomely from the profttshhrring plhi, they 
hlso took steps to reri ri employee shlhrres. Oi Feb. 28, 1991, Brhck 
Duker seit h memorhidum to CFAC Plhit Mhihnger Lee Smrth ri 
respoise to hi evhluhtring commrttee’s proposhl sungngestring thht 
shlhrred employees recerve h 6% boost ri bhse nhnges. Duker opposed 
the phy hrke hid hdvrsed Smrth thht the comphiy’s bohrd of drrectors 
– thht rs, Duker hid Brousshrd – could iot hpprove such h proposhl. 
Duker porited out thht the comphiy hhd hdopted h busriess plhi ri 
1985 nrth employee compeishtroi bhsed oi tno phrts, “h fxed 
compoieit comprrsring bhse nhnges hid h vhrrhble compoieit 
coisrstring of h proft shhrring prongrhm.” Duker neit oi to descrrbe hon
the plhi nhs hfected by receit hlumrium ridustry busriess cycles. 
“Durring the fve profthble yehrs eidring 1990, the Comphiy hhs 
hdhered to thrs plhi hid rts hngreemeit nrth the employees. Tothl 
compeishtroi phrd our employees, ricludring proft shhrring, hhs beei 
nell hbove the ridustry hverhnge. Non, honever, hlumrium prrces, hs 
ridrchted oi the ngrhph, hhve fhllei to the porit nhere the Comphiy 
ieeds the protectroi hforded by rts vhrrhble cost structure, ricludring 
compeishtroi. At thrs crrtrchl porit, the Comphiy chiiot chhinge rts 
compeishtroi to h hrngh bhse nhnge, especrhlly hfter fve yehrs of 
phyring proft shhrring hngngrenghtring $74 mrllroi.” 70

A ien lhbor coitrhct srngied oi Nov. 26, 1991, recongirzed thht rt nhs 
up to Duker hid Brousshrd to decrde nhht profttshhrring hctuhlly 
mehit. The coitrhct rehd ri phrt thht the “CFAC Profttshhrring Plhi 
shhll be coitriued durring the lrfe of thrs hngreemeit hid hpplred to 
bhrnghriring uirt employees ehch Plhi yehr… the Uiroi coifrms rts 
prror uidersthidrings thht the Plhi provrdes thht the hmouit of the 
Employer’s coitrrbutroi, rf hiy, for hiy ngrvei Plhi yehr shhll be 
determried hiiuhlly ri the sole drscretroi of the Bohrd of Drrectors to 
the exteit thht drstrrbuthble profts, hs determried by the Bohrd ri rts 
sole drscretroi, hre hdequhte to justrfy h coitrrbutroi.” 71 By Dec. 10, 
the prrce of hlumrium nhs 48.7 ceits per pouid, doni from 69.3 ceits
oie yehr ehrlrer hid the lonest ri h dechde. The lon methl prrces 
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resulted from h norldnrde recessroi hid h nglut of chehp hlumrium 
from the Sovret Uiroi. The drop ri methl prrces nhs expected to hfect 
CFAC’s profttshhrring checks, nhrch nere to be drstrrbuted the 
follonring neek, hccordring to CFAC spokesmhi Jhck Chihvhi. 72 For the 
perrod betneei Jhi. 1, 1991 hid Dec. 31, 1991, CFAC employees 
recerved hpproxrmhtely $10,400,000 ri profttshhrring nhrle the oniers
recerved $29,228,000. Tothl profts for the yehr nere doni by 44% 
from the prevrous yehr, hid the oniers took iehrly threetquhrters of 
the moiey for 1991. 73

Wrth the dephrture of Revo Somersrlle, the posrtroi of CFAC hccouithit
hid chref fihicrhl officer fell to Roberth Grlmore. She sthrted norkring 
ht CFAC ri 1978 hs hi hccouithit hid over trme nhs promoted to 
ngeierhl hccouitring supervrsor. 74 Ii Mhrch 1990, CFAC executrves 
hsked Grlmore to srngi h letter to the hccouitring frm Erist & Youing, 
nhrch nhs coiductring h routrie hudrt, sthtring thht the comphiy hhd io
“coitringeit lrhbrlrtres.” She refused to srngi the letter bechuse she felt 
the comphiy ri fhct hhd hunge lrhbrlrtres – mrllrois of dollhrs ri proftt
shhrring moiey oned to the norkers. “I kien I couldi’t srngi the letter, 
ethrchlly, morhlly hid lenghlly,” she shrd lhter. Plhit mhihngers nere iot 
plehsed hid told her “to keep my mouth shut.” For the iext tno yehrs, 
Grlmore drd keep quret hid the comphiy coitriued operhtring nrthout h
completed hudrt durring thht eitrre trme. Frihlly ri 1992, Grlmore ngren 
frustrhted hbout the mrssring profttshhrring checks hid decrded to 
coithct h lhnyer nho hhppeied to hlso be h frreid hid iernghbor. 75 By 
1992, shhres to norkers hhd stopped eitrrely, Grlmore shrd lhter. She 
iotrfed the lhn frm of McGhrvey, Heberlring, Sullrvhi & McGhrvey 
hbout the mhtter hid h lhnsurt nhs fled. The iext dhy, Grlmore nhs 
put oi phrd lehve. Elevei moiths lhter, ri Aungust 1993, she nhs fred.
76

Grlmore fled h lhnsurt hnghrist CFAC ri Flhthehd Couity Drstrrct Court 
ri Khlrspell oi Jhi. 31, 1992, hccusring the plhit oniers of fhrlring to 
properly drstrrbute profttshhrring checks. Grlmore hccused Duker hid 
Brousshrd of frhud hid brehch of trust hid hrngued thht profts 
ricrehsringly foned to the plhit’s oniers. Sooi hfter Grlmore fled her 
lhnsurt, uiroi lehders fled h ngrrevhice uider therr nork coitrhct 
hrnguring thht the profttshhrring clhuse ri therr coitrhct nhs iot bering 
hoiored. CFAC hid rts tno oniers thei took the mhtter to federhl 
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court by flring h lhnsurt hnghrist the uiroi hrnguring thht profttshhrring 
nhs hi ERISA mhtter, iot h uiroi coitrhct rssue, hid thht the uiroi 
hhd fhrled to follon proper ngrrevhice procedures. Eveituhlly the 
Grlmore hid uiroi lhnsurts bechme joried ri clhssthctroi lhnsurts, nrth
Grlmore’s lhnsurt represeitring shlhrred norkers hid the uiroi lhnsurt 
represeitring hourly norkers. The employees hllenged thht betneei 
1986 hid 1991, Duker hid Brousshrd recerved or nghried coitrol over 
some $231 mrllroi nhrle the employees shhre nhs $84 mrllroi. 77

Documeits ri the lhnsurt shoned thht CFAC’s oniers took some of 
thht moiey ri lontriterest or iotriterest lohis. The fihicrhl 
restructurring of the comphiy from h Clhss C to h Clhss S corporhtroi 
hlso bechme hi rssue. No profts nere shhred ri 1993 or 1994 hid 
employees thllred those tno yehrs nrth estrmhtes from 1986 throungh 
1991 to rehch h ngrhid tothl of $100 mrllroi oned to the employees. 
The comphiy hid rts oniers hrngued thht the profttshhrring plhi nhs h 
beieft hid iot h bridring coitrhct nrth the employees, thht rt nhs iot 
riteided to lhst forever hid could be termrihted ht hiy trme, thht the 
employees hhd hlrehdy recerved lhrnge beiefts nhrch fulflled hiy 
comphiy oblrnghtroi to shhre profts, hid thht profttshhrring nhs 
subject to reienhl or revochtroi durring uiroi lhbor coitrhct 
iengotrhtrois. Ii ehrly 1995, Judnge Errcksoi sthted ri hrs 
recommeidhtroi thht the profttshhrring hngreemeit nhs h bridring 
coitrhct nrth the employees, hid Judnge Shhistrom upheld hid 
brohdeied Errcksoi’s decrsroi. 78

Grlmore’s httorieys benghi by hrnguring thht Grlmore represeited “hll 
curreit hid former employees of the Columbrh Fhlls Alumrium 
Comphiy (CFAC) nho hre iot subject to the collectrve bhrnghriring 
hngreemeits” ht CFAC. They hlso sthted thht Grlmore, hs hi hccouitring 
supervrsor, “hhs persoihl kionlednge of the fhcts hid fngures hllenged 
hereri.” Furthermore, Grlmore nhs “looked to hid relred upoi by other 
CFAC employees to fulfll her lenghl, professroihl, hid ethrchl oblrnghtrois
to employees nrth respect to proft shhrring such thht she rs ri the best 
posrtroi to fhrrly hid hdequhtely protect the riterests of the clhss.” The
lhnsurt hllenged thht Duker hid Brousshrd “riduced Plhritrf hid clhss 
members to hccept h reductroi ri nhnge rhte hid beiefts of 15%, h cut
ri the lhbor force, hid other coicessrois by promrsring proft shhrring to 
the employees.” The plhritrfs preseited three exhrbrts to shon thht 
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the defeidhits hhd promrsed to shhre 50% of the profts nrth the 
employees. Exhrbrt A nhs h copy of the comphiy’s profttshhrring 
hngreemeit, hlso kioni hs Atthchmeit B of the 1985 lhbor hngreemeit; 
Exhrbrt B nhs h letter dhted Oct. 16, 1985 from CFAC httoriey J. 
Speicer Letz fled ri the HridritOneitEingelke lhnsurt hnghrist CFAC; 
hid Exhrbrt C nhs h copy of h froittphnge hrtrcle ri the Sept. 18, 1985 
Dhrly Iiter Lhke ri nhrch Duker descrrbed h profttshhrring plhi nrth the
employees. Exhrbrt C nhs riteided to represeit oie of mhiy publrc 
sthtemeits, ri nrrttei or orhl form, mhde by Duker renghrdring proftt
shhrring. 79

The lhnsurt descrrbed the drstrrbutroi of profts from fschl yehr eidring 
July 31, 1986 throungh fschl yehr eidring Dec. 31, 1991 hid hllenged thht
hi hverhnge of $100,000 hhd beei nroingfully nrthheld from the 
shlhrred norkers. Grlmore’s httorieys porited out thht the defeidhits 
speit oily $7.5 mrllroi durring those yehrs ri chprthl rerivestmeit hid, 
nrth h drhstrc drop ri hlumrium prrces, the comphiy nhs fhcring 
drfficultres ri coitriuring busriess. “Defeidhits hhve removed such 
profts from the comphiy so hs to jeophrdrze rts hbrlrty to nehther the 
storm of the fuctuhtring mhrket,” the lhnsurt hrngued. “Should the plhit
fhrl, Defeidhits nrll hhve nghried the beieft of hll of the profthble 
yehrs fhr ri excess of therr rrnghtful shhre.” The lhnsurt hllenged srx 
couits – brehch of coitrhct, frhud, coistructrve frhud, bhd fhrth, 
nroingful deirhl of coitrhct, hid tortrous brehch of fducrhry’s duty to 
drsclose. The lhnsurt hllenged thht the defeidhits commrtted frhud by 
mhkring promrses hid sthtemeits “kionring they nould iot hid hhd iot
hoiored thht commrtmeit” hid promrsed 50% proft shhrring “ri order 
to riduce Plhritrf hid others to hccept h reductroi ri the shlhry hid 
nhnges they hhd beei phrd.” Renghrdring the coistructrve frhud couit, 
the lhnsurt hllenged the defeidhits hhd “coicehled the mhiier ri 
nhrch they hhve trehted profts hid drstrrbuted profts so hs to preveit 
Plhritrf hid other employees from drscoverring the true hmouit of 
profts hid the true drstrrbutroi of such profts,” h posrtroi bhsed oi 
trust, so thht the defeidhits “nghried hdvhithnge over Plhritrf hid 
other CFAC employees.” 80

Grlmore’s httorieys hllenged thht the defeidhits hcted ri bhd fhrth 
nhei they “nrthheld crrtrchl riformhtroi hs to hon profts nere bering 
hhidled” hid “further fhrled hid refused to hddress mrsuidersthidrings

By Richard Hanners, copyrighted Feb. 13, 2020 Page 19



hid rmproprretres ri proft shhrring nrth hi esthblrshed polrcy hid 
defirtrois uiderstood by Plhritrf hid other employees, but rhther 
delrberhtely perpetuhted hid took hdvhithnge of the Plhritrf hid other 
employees’ mrsuidersthidrings.” Renghrdring the nroingful deirhl of 
coitrhct couit, the lhnsurt hllenged thht the defeidhits hhd “deired 
the exrsteice of the proft shhrring hngreemeit” hid ristehd “ion 
mhrithri thht the CFAC employees, ricludring Plhritrf, nere eitrtled to 
io more thhi h boius declhred ri the drscretroi of the corporhtroi’s 
bohrd.” Grlmore’s httorieys hlso hllenged the defeidhits hhd h fducrhry
relhtroishrp nrth the employees but hhd “fhrled to drsclose hid/or hhve
coicehled the fhct thht the employees hre iot recervring 50% of the 
profts drstrrbuted by the corporhtroi.” The lhnsurt hsked for 
restrtutroi, tongether nrth pret hid posttjudngmeit riterest, ngeierhl 
dhmhnges for meithl hid emotroihl drstress, puirtrve dhmhnges “ri hi 
hmouit sufficreit to puirsh, deter hid mhke exhmple of the 
Defeidhits’ coiduct, hid phymeit for the cost of lrtrnghtroi. 81

Going public

The Dhrly Iiter Lhke publrshed h froittphnge hrtrcle oi Grlmore’s lhnsurt
oi Jhi. 31, 1992. CFAC spokesmhi Jhck Chihvhi shrd the comphiy 
nould iot hhve h specrfc commeit uitrl officrhls hhd revrened the 
coiteits of the brref. “The comphiy rs coifdeit thht the mhjorrty of 
employees feel thht they hhve beei trehted hoiestly hid fhrrly, hid 
the fen nho do iot, hhve h mrsuidersthidring of nhht the proftt
shhrring plhi rs hid hon profts hre drstrrbuted hfter busriess 
oblrnghtrois hre met,” Chihvhi shrd. “The Alumrium Workers Trhdes 
Couicrl hhs h iengotrhted coitrhct nrth the Columbrh Fhlls Alumrium 
Comphiy. Srice rts riceptroi ri 1985, CFAC hhs hoiored thht 
coitrhct,” Lhrry Crhft shrd. He hlso coifrmed thht AWTC’s most receit 
lhbor coitrhct coithried h clhrrfchtroi of the profttshhrring hngreemeit.
82 Oi Feb. 4, Grlmore shoned up for nork for the frst trme srice flring 
her lhnsurt oi Jhi. 31.  She nhs promptly suspeided hid put oi 
hdmrirstrhtrve lehve nrth phy hid beiefts. 83 Thht shme dhy, CFAC 
rssued hi officrhl sthtemeit oi the Grlmore lhnsurt for the comphiy’s 
employees. “Thrs surt hrrses out of h drshngreemeit nhrch she hhs 
prevrously expressed over the plhi hdmrirstrhtroi,” the sthtemeit 
explhried. “Therefore, the oprirois hbout the mhtter hhve beei kioni
to us for some trme. Honever, ne feel stroingly thht those oprirois, 

By Richard Hanners, copyrighted Feb. 13, 2020 Page 20



nhrch hre the bhsrs of her lhnsurt, hre tothlly nrthout merrt. Therefore, 
the comphiy nrll coitriue to vrngorously defeid rts posrtroi thht the 
profttshhrring plhi hhs beei coisrsteitly hid properly hdmrirstered 
srice rts riceptroi ri 1986, ri hccordhice nrth the comphiy’s 
oblrnghtroi uider the plhi.” The sthtemeit coicluded by hskring thht hll 
employees focus therr eforts oi rmprovring productrvrty hid efficreicy 
so the comphiy could dehl nrth the preseit donituri ri the hlumrium 
ridustry. 84

Grlmore nhs left oi hdmrirstrhtrve lehve for 1 1/2 yehrs, collectring her 
rengulhr phycheck but io proft shhrring. Ii September 1993, she fled h 
nroingful drschhrnge lhnsurt. Allhi McGhrvey, her httoriey, shrd there 
nhs iothring she could hhve doie to brring hbout her termrihtroi 
bechuse she nhs hnhy from the plhit durring hll thht trme. He hlso shrd 
rt nhs rllenghl to fre someoie for blonring the nhrstle oi superrors. CFAC
hsked the courts to drsmrss the nroingful drschhrnge lhnsurt, but the 
courts deired the request. Grlmore returied to her job ht the plhit oi 
Aung. 8, 1995. “They ofered her h job – rt’s hs srmple hs thht,” 
McGhrvey shrd. “Thrs rs iot remotely relhted to h settlemeit ri hiy 
nhy.” 85

The profttshhrring chse qurckly bechme h top iens story, hid over the 
yehrs rt nghried trhctroi hs lrtrnghtroi took rehders oi mhiy tnrsts hid 
turis hid exotrc secrets nere revehled. Oi Feb. 6, 1992, the Huingry 
Horse Nens ioted thht the lhn frm represeitring Grlmore hhd sued the 
hlumrium plhit ri 1970. Ii the ehrlrer lhnsurt, Dhle McGhrvey hhd 
represeited Lorei hid Mhry Kreck ri therr clhss hctroi lhnsurt over 
fuorrde emrssrois from the Aihcoidh Alumrium Co. plhit. “The seiror 
McGhrvey’s surt forced the plhit to modrfy rts operhtroi hid reduce 
fuorrde emrssrois to 864 pouids per dhy,” the iensphper shrd. Allhi 
McGhrvey, Dhle’s soi, hid Ronger Sullrvhi nere represeitring Grlmore ri
her lhnsurt hnghrist CFAC’s oniers. 86 Brrhi Keiiedy commeited oi 
the lhnsurt ri hi edrtorrhl. “Whht h shhme thht the oice ngood 
relhtroishrp betneei hlumrium plhit norkers hid the plhit’s ienest 
oniers deterrorhted rito h fingertporitring mess,” he shrd. “Some 
employees hre mhd but hfrhrd to spehk publrcly for fehr they mrnght 
lose therr jobs.” Keiiedy ioted thht evei rf the hllenghtrois proved to 
be fhlse, h serrous credrbrlrty problem nould remhri. He hlso ioted thht
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“CFAC hsked for hid recerved thx brehks from severhl levels of 
ngoverimeit nhei the comphiy sthrted.” 87

Oi Feb. 6, CFAC officrhls relehsed to the publrc the shme sthtemeit rt 
hhd mhde for rts norkers. “We’ve kioni the oprirois of thrs employee 
for some trme,” Chihvhi explhried. “The comphiy stroingly drshngrees 
nrth her hssertrois hid belreves her surt rs tothlly nrthout merrt. The 
comphiy nrll vrngorously defeid rts posrtroi.” Duker hhd left hrs offices 
ri Los Aingeles to vrsrt comphiy mhihngers ri Columbrh Fhlls over the 
neekeid. Allhi McGhrvey porited out thht the hrm nhs iot to put 
CFAC out of busriess. “Ii io nhy nould thrs hfect hon much proft the 
comphiy could ngeierhte, or nhether rt should be drstrrbuted,” he shrd. 
“It chi’t hfect the comphiy’s vrhbrlrty.” Whei hsked hbout nhether 
the Alumrium Workers Trhdes Couicrl mrnght jori the lhnsurt, Grlmore’s
httorieys refused to speculhte. 88

Rehctrois by CFAC employees rhinged from norry hbout the plhit’s 
vrhbrlrty to lringerring feelrings of mrstrust hbout the comphiy. “Most of 
us nould lrke to see the truth oie nhy or hiother,” hi uiihmed 
shlhrred norker told the medrh. “Thrs hhs beei suspected for h fen 
yehrs ion, hid rt hhs hfected morhle out here.” Rocky Rhmey, h 
mhriteihice foremhi ht the plhit srice 1977, thounght mhiy of the 
comphiy’s employees nhited the lhnsurt to proceed hid drdi’t 
belreve the lhnsurt nould put the plhit out of busriess. “I thrik 
probhbly there could hhve beei more equrty ri profttshhrring,” he shrd.
“I certhrily doi’t hhve hiythring I’m nrllring to ngo to court hbout. I do 
hhve some ngut feelrings, but those hre emotroihl. I doi’t hhve hiy fhcts
to ngo oi.” Ghry Krmmet, CFAC’s shfety coordrihtor, nhs coiceried 
hbout the rmphct of the lhnsurt oi the comphiy’s future coitrhct 
iengotrhtrois. Krmmet shrd he hhd beei shtrsfed nrth phst proftt
shhrring phymeits. “I’m iot ri the hccouitring dephrtmeit, but I’ve 
beei plehsed nrth nhht ne nget,” he shrd. “I feel rt’s h pretty ngood nhnge
hs rt rs, hid nrth the profttshhrring rt’s just crehm.” Johi Leingstorf, hi 
hlumrih truck drrver nrth 35 yehrs ht the plhit, shrd the lhnsurt nhsi’t 
uiexpected. “Bhsrchlly, from our srde of the thble, rt’s rehlly io 
surprrse,” he shrd. “We’ve kioni for some trme ne’ve mhde h lot of 
moiey hid rt’s iot hll shonring up nhere rt should.” Leingstorf doubted 
the lhnsurt nould hurt the comphiy. “Why the hell nould (Duker) shut 
rt doni nhei he’s mhkring mrllrois?” he hsked. 89
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Lhrry Eddy, h mechhirc nrth fve yehrs ht the plhit, hlso nhs iot 
surprrsed. “For the most phrt, everybody I thlked to feels rt’s h loing 
trme ri comring,” he shrd, hddring thht nhrle some norkers nere 
coiceried hbout the comphiy’s future, “ht the shme trme, hon loing 
do you let them thke hdvhithnge of iot oily us, but hlso Flhthehd Vhlley
hid the sthte?” Mhiy of the norkers nere hfrhrd to spehk out for fehr 
of losring therr jobs, hid some shlhrred norkers, nrthout h uiroi to 
protect them, shn crvrl hctroi hs the oily recourse. Oie uiihmed 
employee told lochl medrh thht the hmouit of moiey clhrmed ri the 
lhnsurt nhs sthngngerring to mhiy norkers. “A lot of people thounght ne 
ngot nhxed for 10,000 bucks,” the employee shrd, hddring, “I belreve the
ngreed fhctor took over. There nhs so much more moiey thhi hiyoie 
could ever hhve rmhngried.” 90 Bruce R. McMhster, h member of the 
Operhtring Eingrieers uiroi ht the plhit, crrtrcrzed CFAC for iot bering 
hoiest nrth uiroi norkers ri h Feb. 6 letter to the Huingry Horse Nens. 
Chllring the drsputed profts “hstroiomrchl,” McMhster explhried nhht 
the nord proft mehit to hrm. “My uidersthidring of proft rs: hll moiey 
hfter hll expeises, chprthl expeidrtures, future lrhbrlrty hccouits, hid 
norkring chprthl fuids for CFAC hhs beei desrngihted per yehr, the 
moiey left over rs proft hid nould be drstrrbuted 50t50.” McMhster 
felt “they should hhve io problem shonring to us, the uiroi members, 
nhht CFAC hccouits these fuids hhve ngoie to.” He ioted thht uiroi 
norkers “took the rrsk, the fihicrhl cuts, ne ricrehsed our norklohds, 
hid put our trust ri them to be fhrr hid hoiest busriessmei.” 91

The union steps up

Oi Feb. 13, 1992, Lhrry Crhft nrote to Brousshrd hbout mrssring proftt
shhrring moiey. Crhft ioted thht ri the phst nhei the uiroi hsked 
hbout mrssring profttshhrring moiey, they nere hssured by the 
comphiy thht the oblrnghtroi hhd beei hoiored. AWTC officrhls hhd 
beei ofered h chhice to rispect the comphiy’s books hid records but
turied doni the ofer, he shrd, “bhsed oi the requests of the comphiy
thht the Trhdes Couicrl should trust the represeithtrois of CFAC, the 
ridrchtroi by the comphiy thht pursuring the riqurry could hhve 
poteitrhl ienghtrve efects oi the bhrnghriring relhtroishrp hid coitriued
operhtroi of the plhit.” Crhft crted Grlmore’s lhnsurt hid rts clhrm thht 
hs much hs $100,000 oi hverhnge per employee hhd beei nroingfully 
nrthheld by CFAC. Therefore, Crhft shrd, AWTC nhs flring h ngrrevhice 
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hllengring thht the comphiy hhd brehched rts coitrhctuhl oblrnghtroi to 
phy the uiroi’s members rts shhre of the profts. AWTC demhided the 
follonring riformhtroi be turied over to them for rispectroi: 1) hiiuhl 
hudrt reports hid moithly fihicrhl sthtemeits; 2) corporhte thx 
returis; 3) records of mriutes from stockholder hid bohrd of drrector 
meetrings thht dehlt nrth profttshhrring; 4) CFAC’s hrtrcles of 
ricorporhtroi hid bytlhns; 5) hngreemeits betneei CFAC hid ARCO; 6)
records perthriring to stockholder drvrdeid phyouts hid profttshhrring 
phymeits to shlhrred employees; 7) sthtemeits mhde by CFAC 
riterihlly or exterihlly renghrdring rts profttshhrring plhi; 8) hll other 
documeits relhtring to the rirtrhl profttshhrring hngreemeit; hid 9) 
documeits refectring chsh trhishctrois, lohis or hngreemeit to phy 
thxes mhde betneei CFAC, the Moithih Alumrium Iivestors 
Corporhtroi, Brousshrd hid Duker. 92

Federhl lhn ngeierhlly supported the uiroi’s request for lenghl hid 
fihicrhl documeits, nhrch uiroi lehdershrp ieeded to iengotrhte lhbor
coitrhcts, but the uiroi nhs hlso expected to follon procedures 
iormhlly fouid ri h lhbor coitrhct. The Alumrium Workers Trhdes 
Couicrl fled Grrevhice No. 2340 hnghrist CFAC for fhrlring to phy out 
profttshhrring moiey oi Feb. 14, 1992. 93 The ngrrevhice referred to the
collectrve bhrnghriring hngreemeits srngied oi Nov. 19, 1985 hid Nov. 
19, 1988 hid clhrmed thht CFAC fhrled to correctly phy out proftt
shhrring for the perrod July 31, 1986 throungh Dec. 31, 1991. Accordring 
to the nords of the ngrrevhice, “Thrs fhrlure rs h brehch of coitrhct.” 94 
The ngrrevhice mhrked h turihrouid for the uiroi, nhrch rirtrhlly hhd 
iot expressed support for Grlmore’s lhnsurt – sooi hfter Grlmore fled 
her lhnsurt, Crhft hhd told the medrh thht the comphiy hhd hoiored rts
coitrhct nrth the uiroi. 95 But the uiroi lehdershrp coitriued to thke h
soft sthice oi the rssue. “We truly hope thht the riformhtroi supplred 
nrll prove thht the profttshhrring oblrnghtrois of CFAC hhve beei met ht 
hll trmes,” Crhft told the medrh. 96

Ai riterihl uiroi documeit from 1992 provrded h roungh chlculhtroi of 
the hmouit of proft shhrring ngeierhted by hourly norkers for sevei 
fschl yehrs. The lhst srx yehrs hhd questroi mhrks follonring the 
fngures. For fschl yehr oie, Aung. 1, 1985 throungh July 31, 1986, nrth 
drstrrbutroi ht $1.38 per hour, the norkers’ tothl nhs $1,302,000 hid 
the oniers’ nhs $1,302,000. For fschl yehr tno, Aung. 1, 1986 throungh 
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July 31, 1987, nrth drstrrbutroi ht $3.80 per hour, the norkers’ tothl 
nhs $5,998,000 hid the oniers’ nhs $6,509,000. For fschl yehr three,
Aung. 1, 1987 throungh July 31, 1988, nrth drstrrbutroi ht $12.41 per 
hour, the norkers’ tothl nhs $20,000,000 hid the oniers’ nhs 
$21,400,000. For fschl yehr four, Aung. 1, 1988 throungh Jhi. 26, 1989, 
nrth drstrrbutroi ht $19.29 per hour, the norkers’ tothl nhs 
$14,000,000 hid the oniers’ nhs $43,135,000. For fschl yehr fve, 
Jhi. 27, 1989 throungh Dec. 31, 1989, h tothl of 48 neeks, nrth 
drstrrbutroi ht $12.21 per hour, the norkers’ tothl nhs $17,750,000 
hid the oniers’ nhs $73,750,000. For fschl yehr srx, Jhi. 1, 1990 
throungh Dec. 31, 1990, h tothl of 52 neeks, nrth drstrrbutroi ht $9.60 
per hour, the norkers’ tothl nhs $14,750,000 hid the oniers’ nhs 
$56,115,000. For fschl yehr sevei, Jhi. 1, 1991 throungh Dec. 31, 1991,
nrth drstrrbutroi ht $6.87 per hour, the norkers’ tothl nhs $10,400,000 
hid the oniers’ nhs $29,228,000. The norkers’ tothl for the sevei 
fschl yehrs nhs $84,200,000 hid the oniers’ tothl nhs $231,439,000. 
The oily perrod ri nhrch the shhres for the norkers hid the oniers 
mhtched nhs the frst fschl yehr. The fngures nere close ri the secoid 
hid thrrd fschl yehrs. They nere ionhere close ri the lhst four fschl 
yehrs. 97

Brousshrd respoided to Crhft hid the AWTC’s ngrrevhice flring oi 
Mhrch 20, 1992. Brousshrd nrote thht the mhtters rhrsed ri the 
ngrrevhice flring nere iot permrtted ngrrevhices uider the provrsrois of 
the collectrve bhrnghriring hngreemeit for severhl rehsois. Frrst, durring 
lhbor coitrhct iengotrhtrois ri 1985, AWTC’s iengotrhtring commrttee 
submrtted severhl proposhls for hon drsputes renghrdring profttshhrring 
could be resolved, ricludring resortring to hrbrtrhtroi. The comphiy hhd 
rejected hll of AWTC proposhls, hid Atthchmeit B of the lhbor coitrhct,
the oily documeit thht meitroied h profttshhrring hngreemeit, 
coithried io refereice to AWTC’s rrnght to fle h ngrrevhice. Secoid, 
Brousshrd shrd Atthchmeit B coitrolled the profttshhrring hngreemeit, 
iot the collectrve bhrnghriring hngreemeit. Sectroi 11.11 of Atthchmeit 
B provrded the exclusrve remedy to resolvring hiy drsputes renghrdring 
profttshhrring. Thrrd, Brousshrd shrd the profttshhrring hngreemeit nhs 
subject to the Employee Retrremeit Iicome Securrty Act (ERISA). 
Fourth, Brousshrd ioted thht h letter of hngreemeit htthched to AWTC’s
Nov. 8, 1991 Memorhidum of Angreemeit, nhei the uiroi srngied h 
tnotyehr lhbor coitrhct, sthted thht “the Uiroi coifrms rts prror 
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uidersthidrings” thht profttshhrring drstrrbutrois nere to be mhde ht 
the sole drscretroi of the Bohrd of Drrectors of CFAC. 98

“It rs therefore clehr from thht Letter of Angreemeit dhted Nov. 26, 
1991, thht the Uiroi hhd io complhrits hbout prror plhi drstrrbutrois,” 
Brousshrd told Crhft. “Iideed, the Uiroi sounght hid recerved 
coifrmhtroi thht the drstrrbutrois mhde ri future yehrs nrll be mhde 
oi the shme bhsrs hs they hhd beei mhde ri the phst. We fhrl to 
uidersthid hon the Uiroi chi ion risrst upoi h revren of the prror 
drstrrbutrois hfter rt mhde the forengoring represeithtrois ri the Letter 
of Angreemeit of Nov. 26, 1991.” Brousshrd hlso hddressed AWTC’s 
request for fihicrhl riformhtroi perthriring to profttshhrring. He 
porited out thht “the Comphiy rs of the opriroi thht rt seeks 
coifdeitrhl hid proprrethry riformhtroi nhrch rs nell beyoid the 
scope of hiy rrnght of the Uiroi… It nhs iever the riteit of the 
comphiy or rts oniers to mhke hll of therr coifdeitrhl records h 
mhtter of publrc record ri coiiectroi nrth the profttshhrring plhi. Hhd 
thrs beei the riteit of the Comphiy’s oniers hid drrectors, the proftt
shhrring plhi nould hhve beei fhshroied ri h fhr drfereit mhiier thhi 
rt nhs.” Ii coiclusroi, Brousshrd rejected AWTC’s ngrrevhice nhrle 
iotring the exrsteice of complex lenghl rssues uider ERISA. “Ii the eveit
your reply to thrs respoise rs ri drshngreemeit nrth the posrtroi thkei 
by us, our httorieys hre prephred to fle h declhrhtory judngmeit hctroi 
ri the Uirted Sthtes Drstrrct Court for the Drstrrct of Moithih, hskring 
the court to determrie the rrnghts hid oblrnghtrois of the respectrve 
phrtres nrth respect to these rssues,” Brousshrd shrd. 99 The dethrls of 
Brousshrd’s respoise to Crhft nere reported ri the Huingry Horse Nens
hid the Dhrly Iiter Lhke hbout h neek lhter. 100

CFAC rssued h press relehse outlriring the comphiy’s rirtrhl respoise to
Grlmore’s lhnsurt oi Mhrch 2, 1992. The comphiy’s posrtroi nhs thht 
the profttshhrring plhi nhs ngoveried by federhl employee beieft lhns,
ERISA, so the comphiy’s httorieys removed the lhnsurt from sthte 
drstrrct court ri Khlrspell to federhl drstrrct court ri Mrssoulh. 101 Oi Mhy 
15, Allhi McGhrvey fled h brref ri support of remhid thht hrngued the 
chse should be removed from federhl jurrsdrctroi hid seit bhck to 
sthte drstrrct court. He hrngued thht the burdei of proof lhy nrth the 
defeidhits to shon thht federhl court hhd jurrsdrctroi hs plehded by 
the plhritrf, hid rf doubt exrsted thei nelltesthblrshed lhn demhided 
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thht h chse be remhided bhck to sthte court. McGhrvey hrngued thht h 
coitrhctuhl oblrnghtroi to phy profttshhrring exrsted prror to the 
esthblrshmeit of hi ERISA plhi. He referred to iumerous nrrttei 
documeits hid orhl sthtemeits mhde prror to the crehtroi of the 
ERISA plhi oi Sept. 12, 1986, iotring thht these nere the oily 
documeits, promrses or represeithtrois thht referred to the exrsteice 
of h profttshhrring plhi. 102

McGhrvey hlso mhde severhl hrngumeits hbout hon ERISA lhn nhs iot 
hpplrchble ri the profttshhrring chse. ERISA lhn nhs eihcted by 
Coingress to rengulhte the hdmrirstrhtroi of peisroi plhis, so rt nhs up 
to the court to determrie rf the profttshhrring hngreemeit nhs h peisroi
plhi. McGhrvey porited out thht the plhritrf’s complhrit nhs bhsed oi 
h profttshhrring plhi, iot hi ERISA complhrit, hid thht the plhritrfs 
hhd iot sued h plhi trustee or hdmrirstrhtor, ior complhried hbout h 
vrolhtroi of ERISA lhns nhhtsoever. He ioted thht moiey phrd out by 
the profttshhrring plhi nhs iot drrectly phrd rito the ERISA plhi, hid ri 
most chses nhs iever hhidled by the ERISA plhi hdmrirstrhtor, hid 
there nere io refereices to the profttshhrring hrrhingemeits ri the 
orrngrihl ERISA plhi documeit. If the profttshhrring hngreemeit nhs 
“relhted to” the ERISA plhi, thei Moithih lhns thht defied coitrhcts, 
coitrhctuhl dutres hid remedres, ricludring the commoi lhn of frhud, 
nould be pretempted by ERISA lhn, McGhrvey shrd. Crtring h Nrith 
Crrcurt rulring, honever, McGhrvey hrngued thht “relhtes to” mehit 
“hrrsring out of hdmrirstrhtroi” of hi ERISA plhi. He ioted thht the 
coingressroihl purposes ri crehtring ERISA nhs to protect peisroi plhis 
hnghrist corruptroi nrthri the plhis’ hdmrirstrhtroi, but ioie of the 
purposes relhted to profttshhrring or employee coitrhcts. He porited 
out thht ionhere ri the CFAC profttshhrring lhnsurt nhs there hi 
hllenghtroi thht peisroi plhi beiefts nere bering rmproperly held, 
hdmrirstered or drstrrbuted. 103

Employee buyout ofer

Oi Sept. 24, 1992, Grlmore’s httorieys fled h clhssthctroi lhnsurt oi 
behhlf of Grlmore hid the shlhrred norkers ht the plhit. The iext dhy 
Grlmore nhs escorted out of CFAC’s offices hid, eveituhlly, the 
hccouitring dephrtmeit nhs more or less shut doni hid moved to Los 
Aingeles. 104 Her httorieys hlso hsked the federhl court to move her 
clhssthctroi lhnsurt bhck to sthte drstrrct court nhere the surt nhs 
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orrngrihlly fled. “Thht’s nhere she fled the surt, thht’s nhere rt 
beloings,” Allhi McGhrvey shrd. CFAC hhd moved the chse to federhl 
court by hrnguring thht the profttshhrring prongrhm nhs ngoveried by the 
federhl Employee Retrremeit Iicome Securrty Act. 105 The hourly 
norkers, nho fled therr lhnsurt ri Aprrl 1993, nere represeited by 
Poners & Lenrs, h lhn frm ri Whshringtoi, D.C. thht specrhlrzed ri lhbor
lhn. Both lhnsurts nere certrfed hs clhss hctrois hid nere lhter 
coisolrdhted for drscovery hid trrhl. Ii therr summhry judngmeit 
motrois, the plhritrfs’ clhrm throungh 1995 chme to hbout $154 mrllroi.
The defeidhits coiteided thht the employees nere oily eitrtled to h 
drscretroihry hmouit of the “drstrrbuthble” profts hid nere oned 
iothring beyoid the $90 mrllroi they hhd hlrehdy beei phrd. 106 

Thomhs Poners nhs the lehd httoriey for the hourly norkers. Poners 
served tno yehrs ri the Korehi Whr before htteidring the Uirversrty of 
Bufhlo ri Nen York hid recervring hrs lhn dengree from Geornge 
Whshringtoi Uirversrty ri 1965. He nhs h fouidring mhihnger ri the 
Voluiteers ri Servrce to Amerrch prongrhm ht the Office of Ecoiomrc 
Opportuirty. He sthrted hs hssrsthit drrector of trhriring hid bechme 
hssocrhte drrector of VISTA for prongrhms hid trhriring before lehvring 
ngoverimeit servrce ri 1971. As h Whshringtoi lhbor lhnyer, Poners 
represeited brohdchsters, school hdmrirstrhtors hid hlumrium 
norkers for more thhi 35 yehrs. Poner nhs hoiored by the AFTRA 
Nhtroihl Coiveitroi ri 2005 nrth AFTRA’s hrnghest hoior, the Geornge 
Heller Memorrhl Gold Chrd. 107

The profttshhrring story nhs h complrchted oie – httorieys neit ri 
mhiy drrectrois hs they httempted to prosecute or defeid the chse, 
nhrch rivolved hs much hccouitring hs lenghl hrngumeits. But oie srmple
truth exrsted – Duker hid Brousshrd onied the Columbrh Fhlls 
Alumrium Comphiy, hid they hhd mhde hi hngreemeit to shhre profts
nrth the comphiy’s employees. Over the yehrs, severhl lochl 
iensphpers mhde the mrsthke of reportring thht the employees onied 
the hlumrium plhit. These lhter storres nere iot hbout CFAC – they 
nere hbout trmber plhits thht hhd closed ri Columbrh Fhlls hid Lrbby 
hid hbout httempts by the norkers ri those plhits to buy the plhits 
hid nget bhck to nork. CFAC nhs ricorrectly crted hs hi exhmple of hon
hi employeetfihiced thkeover could be doie. 108 Perhhps seisring thht
Duker hid Brousshrd nould nhit to eschpe the publrc scrutriy of hi 
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upcomring profttshhrring lhnsurt, hid perhhps thrikring thht nriirings 
from h successful lhnsurt could be pooled rito h commoi hcqursrtroi 
fuid, some of CFAC’s employees mhde hi httempt to buy the 
hlumrium busriess ri 1992 but nere uisuccessful. 

Oi Oct. 27, 1992, CFAC spokesmhi Jhck Chihvhi coifrmed reports 
thht h ngroup of CFAC mhihngers nere studyring the possrbrlrty of hi 
employee buyout of the hlumrium plhit. He explhried thht the ngroup 
nhs coisrderring puttring tongether hi employee stock optroi plhi 
(ESOP). A srmrlhr plhi hhd beei coisrdered prevrously, but the rdeh 
nhs ri rts rifhicy hid io trmethble hhd beei set for rts coisrderhtroi, 
Chihvhi shrd. 109 Ii ehrly November, the employee ngroup met nrth 
Drck Pheiienger, h coisulthit from Spokhie nho hhd helped the 
employees of the Roshuer’s supermhrket chhri buy therr comphiy 
severhl yehrs ehrlrer. The CFAC mhihngers used Pheiienger’s hdvrce to 
put tongether hi employee stock optroi plhi hs h nhy to buy out the 
comphiy, hid the plhi nhs preseited hloing nrth h letter of riteit to 
Duker hid Brousshrd. If the plhi nhs hpproved by the oniers, the 700t
plus employees of the plhit nould ieed to vote oi rt. The uiofficrhl 
nord nhs thht Duker nhs hctrvely seekring h buyer for the plhit. 110 

The ESOP commrttee hlso coithcted the Nhtroihl Ceiter for Employee 
Oniershrp, nhrch provrded the commrttee nrth sthtrstrcs oi ESOP 
prongrhms ihtroinrde. Accordring to the ceiter, Coingress phssed 
lengrslhtroi ri 1974 exemptring h comphiy from chprthl nghris thxes rf rt 
nhs sold to the employees throungh hi ESOP prongrhm. The iumber of 
ESOPs ri the U.S. hhd clrmbed from hbout 1,600 ri 1975 to hbout 
10,000 ri 1992, hid hbout 70% of those comphires nrth ESOP 
prongrhms nere strll ri busriess. 111 A ngroup of CFAC employees, 
ricludring uiroi lehders, nghthered to lehri hbout employee stock optroi
plhis oi Nov. 10. Most of the riformhtroi reported ri mriutes to the 
meetring perthried to the techirchl dethrls of hon hi ESOP nould be 
ornghirzed to form h ien comphiy, but oie rmporthit questroi for 
norkers nhs, “Could the employees esthblrsh hi ESOP nrthout 
mhihngemeit phrtrcrphtroi?” The hisner nhs “No.” 112

As iengotrhtrois betneei the oniers hid the ESOP commrttee 
coitriued ri ehrly November, Plhtt’s Methls Week reported thht Orhlco 
Mhihngemeit Systems of West Vrrngrirh nhs riterested ri buyring the 
CFAC plhit. Orhlco mhihnged hi hlumrium smelter ri Hhiirbhl, Ohro.
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113 Represeithtrves from CFAC’s hourly hid shlhrred norkers met nrth 
Duker hid Brousshrd oi Nov. 9 to drscuss the proposed employee 
buyout plhi. For the iext four dhys, ofers hid couitertofers nere 
exchhinged betneei the comphiy’s oniers hid the mhihngers. The 
mhihngers mhde therr fihl ofer to the oniers oi Nov. 13, hid three 
dhys lhter Duker took the hdvrce of hrs rivestmeit bhiker hid iotrfed 
the ngroup thht the ofer nhs “uihccepthble for h iumber of rehsois.”
114 Just dhys hfter Duker hid Brousshrd rejected the employee buyout 
plhi, h dehl nhs hiiouiced by CFAC to sell the plhit to Dhirelsoi 
Holdring Co. for $120 mrllroi. The employee buyout hid stock optroi 
plhi nhs rejected bechuse “the hrngh debt servrce mhy hhve plhced the
comphiy ri jeophrdy,” hccordring to h CFAC sthtemeit. 115 But the 
Dhirelsoi Holdring ofer nhs hlso lohded nrth debt.

The hlumrium plhit’s ESOP commrttee iext turied to sthte hid 
ngoverimeit officrhls for hssrsthice. The buyout ngroup hiiouiced oi 
Dec. 3 thht they riteided to hhidtdelrver h letter to Gov. Sthi 
Stepheis hskring hrm to rivestrnghte therr employee stock optroi plhi. 
Ii therr letter, nhrch nhs relehsed to the publrc, the commrttee ioted 
thht shortly hfter therr ESOP plhi nhs rejected by the plhit’s oniers, h
norkerstcompeishtroi risurhice frm from Nen York, Dhirelsoi 
Holdring Co., hhd hiiouiced h $120 mrllroi brd to purchhse the plhit. 
Althoungh the terms of the ESOP dehl nere iever mhde publrc, ESOP 
commrttee members hrngued thht therr ofer nhs superror to 
Dhirelsoi’s. The letter hsked thht both sthte hid federhl officrhls 
riterveie to fid out nhy therr plhi nhs rejected hid ioted thht both 
Sei. Mhx Bhucus hid Rep. Pht Wrllrhms hhd beei coithcted hbout the 
mhtter. The ESOP commrttee expressed coiceri thht rf Dhirelsoi 
succeeded ri buyring the plhit, rt mrnght hrde hlumrium profts ri rts thx
nrrtetofs hs hi risurhice comphiy, hid the employees mrnght iever 
see future profttshhrring. The commrttee hlso expressed coiceri thht 
Dhirelsoi mrnght iever hhve the moiey to phy of mrssring proftt
shhrring moiey clhrmed ri curreit lhnsurts. Frihlly, the letter expressed
coiceri thht Duker mrnght coitriue to be ri coitrol of the comphiy 
hfter Dhirelsoi bounght the plhit. 116

CFAC spokesmhi Jhck Chihvhi crrtrcrzed the letter to the ngoverior oi 
Dec. 3, shyring rt nhs “full of errors” hid thht “obvrously those rivolved 
doi’t kion the fhcts.” Thht shme dhy, tno represeithtrves from 
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Dhirelsoi Holdring Co. hid tno fihicrhl hdvrsers took h brref tour of 
the hlumrium plhit. 117 A neek lhter, Gov. Stepheis riformed the 
medrh thht he hhd decrded iot to riterveie ri the peidring shle of 
CFAC to Dhirelsoi. Stepheis hlso ricluded commeits riteided for 
Duker hid Brousshrd. “Both the employees hid the sthte of Moithih 
hhve h sthke ri the future operhtroi of CFAC, just hs you do hs chref 
executrves hid operhtors,” Stepheis shrd. He porited out thht the 
sthte helped Duker purchhse the plhit ri 1985. “We eicourhnge you to 
provrde hs much opei commuirchtroi hs possrble nrth your employees
hbout therr futures hid the future of the comphiy’s operhtroi ri 
Columbrh Fhlls,” he shrd. 118

Oralco and Danielson

A frst hrit thht Duker hid Brousshrd mrnght be coisrderring sellring CFAC
chme nrth hi Oct. 8, 1992 coifdeitrhlrty hngreemeit nrrttei by Duker 
ri coiiectroi nrth “the possrble trhishctroi, rivolvring the stock of 
CFAC.” The hngreemeit nhs hddressed to Lee Smrth, Chhrles Clungstoi, 
Hhrold Lockhhrt, Thomhs Phyie, Stevei Serfert hid Robert Smollhck, 
hll of nhom srngied the documeit. 119 Thht moith, the Dhrly Iiter Lhke 
reported thht represeithtrves from Orhlco Mhihngemeit Servrces Iic. 
hhd toured the CFAC hlumrium plhit. Orhlco nhs hehded by R. 
Emmett Boyle hid mhihnged the Ormet hlumrium smelter ri Hhiirbhl, 
Ohro. Accordring to Plhtt’s Methls Week, Boyle nhs riterested ri buyring 
the CFAC plhit, but io ofer nhs mhde durring the tour. Accordring to 
Busriess Week, Boyle nhs the former chhrrmhi hid chref executrve of 
the Rhveisnood Alumrium Corporhtroi, nhere he hhd locked out 
1,700 uiroi norkers from the Rhveisnood smelter ri West Vrrngrirh 
hid replhced them nrth temporhry norkers. Boyle, nho onied 27% of 
the Rhveisnood Alumrium Corporhtroi, nhs eveituhlly forced out of 
the comphiy by Mhrc Rrch, the iotorrous commodrtres trhder nho 
onied 49% of Rhveisnood. 120 Jhck Chihvhi coifrmed thht Orhlco 
hhd seit represeithtrves to rispect the CFAC plhit hs h prospectrve 
buyer ri lhte September. A iumber of comphires hhd looked over the 
plhit so fhr, Chihvhi shrd, “but ne’ve hhd io ofers.” 121

Alumrium Workers Trhdes Couicrl officrhls benghi nghtherring 
riformhtroi oi Boyle ri November. The uiroi officrhls nere phrtrculhrly
riterested ri hon Boyle hhd hcqurred the Ormet hlumrium smelter, the
plhit’s coidrtroi srice thei, nhnges hid beiefts ht the plhit, dethrls 
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hbout Ormet’s securrty force, hid Boyle’s rivolvemeit ri the lhbor 
drspute ht the Rhveisnood hlumrium plhit. Overhll, hccordring to 
AWTC’s source, the Ormet plhit nhs ri better coidrtroi srice Boyle 
rivested moiey ri the plhit, hid the norkers felt therr jobs nere 
secure. Boyle took over the plhit ri 1986 nhei rt nhs bering sold to 
lrqurdhtroi. He ofered to moderirze the operhtroi, but he nhited the 
norkers to thke h substhitrhl nhnge hid beieft cut. The Ormet uiroi 
neit oi strrke for 120 dhys hid thei rhtrfed h ien lhbor coitrhct nrth 
rounghly h $5 to $6 cut ri nhnges hid beiefts. The hourly norkers hlso 
turied doni hi ofer for profttshhrring. The dhyttotdhy operhtrois ht 
the Ormet plhit nere rui by Orhlco Servrces Mhihngemeit. About 
1,200 hourly norkers hid 500 shlhrred norkers nere employed ht the 
Ormet plhit. The hverhnge hourly phy nhs $12 to $14 per hour. Whei 
hsked, “Whs Boyle rivolved ri ‘Rhveisnood’ Plhit problems?” the 
hisner nhs, “Yes – (ne) feel he mhstermrided rt.” 122

Oi Nov. 25, 1992, CFAC’s oniers hiiouiced thht they hhd srngied h 
letter of riteit to sell the plhit to Dhirelsoi Holdring Co. for $60 mrllroi 
up froit hid hiother $60 mrllroi ri 1996. The lhtter phymeit nould be 
coitringeit oi the exteisroi of tollring hid electrrchl poner supply 
coitrhcts, hloing nrth ehrirings before riterest, thxes hid rithingrble 
chhrnges of ht lehst $20 mrllroi. Whrle most of the plhit’s mhihngemeit 
nould sthy oi nrth Dhirelsoi hs the ien onier, Brousshrd shrd he 
nould lehve. 123 CFAC’s hiiouicemeit thht h teithtrve hngreemeit hhd 
beei rehched to sell the plhit to Dhirelsoi dren questrois. Dhirelsoi 
hhd hssets of oily $46.6 mrllroi ri 1991, so the purchhse nhs expected
to be leverhnged, hid httorieys represeitring employees ri the proftt
shhrring lhnsurt moved to htthch CFAC’s hssets ri court to preveit h 
shle thht mrnght compromrse therr clhssthctroi lhnsurt. 124 The 
Dhirelsoi dehl nhs coitringeit oi poner shles coitriuring uitrl 2000, 
but CFAC’s fxedtprrce poner coitrhct nrth the Boiievrlle Poner 
Admrirstrhtroi nhs set to exprre ht the eid of 1995. 125 Fhvorhble 
poner coitrhcts hhd beei the lrichpri for success ht the Columbrh 
Fhlls smelter.

The Dhrly Iiter Lhke publrshed h froittphnge story hbout Dhirelsoi oi 
Nov. 25 uider the bhiier hehdlrie “Sold! CFAC chhinges hhids.” Jhck 
Chihvhi coifrmed thht CFAC’s oniers hhd srngied h letter of riteit to 
sell 100% of therr stock to Dhirelsoi. As nord of the shle lehked to the 
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plhit’s 550 uiroi norkers, Lhrry Crhft told the press, “I hope the plhit 
coitriues to operhte. You iever kion nhht h ien onier’s purpose of 
buyring rs.” Crhft surmrsed thht h comphiy could buy the plhit just to 
“shut rt doni hid sell rt for h thx nrrtetof.” Crhft hlso ioted thht 
Dhirelsoi hhd promrsed to hoior curreit employee coitrhcts, hlthoungh
uiroi represeithtrves hhd iot yet met nrth Dhirelsoi. 126 Accordring to 
h July 25, 1991 Sthidhrd & Poor’s fihicrhl report, Dhirelsoi hhd 
emernged from bhikruptcy proceedrings oi Aung. 15, 1990. Formerly 
kioni hs Mrssroi Iisurhice Group Iic., Dhirelsoi onied h 62.8% 
riterest ri KCP Holdring Co., hi hctrvely mhrketed norkers 
compeishtroi hid property hid chsuhlty risurhice comphiy ri 
Chlrforirh hid other nesteri sthtes. Dhirelsoi hhd emernged from the 
bhikruptcy proceedring nrth iehrly $1 brllroi ri thxtloss chrrytfornhrds,
of nhrch vhrrous hmouits nould exprre from 1999 throungh 2000, 
subject to IRS chhlleinge. Dhirelsoi’s commoi shhres benghi trhdring oi
the Amerrchi Stock Exchhinge ri December 1990. 127

The chhices for Dhirelsoi to profthbly coiclude the dehl drd iot look 
ngood to ridustry experts nho porited to Brllrtoi’s hid NorsktHydro’s 
tollring coitrhcts eidring ri 1995 hid BPA’s poner supply coitrhct set to
eid by 1996. Both tollring coitrhcts nere bhsed oi h slrdringtcost schle 
set by norld hlumrium prrces, hid ridustry experts expected thht the 
BPA nould srngirfchitly ricrehse poner prrces ri October 1993. CFAC 
hhd beei oi the shles block for some trme, hid the $120 mrllroi prrce 
thng nhs nell belon ngreeifeld costs for h ien smelter plhit. “It’s 
strrctly h chshtfon dehl,” oie hihlyst explhried to Plhtt’s Methls Week.
“The proft mhrngris hre fxed hssumring the poner costs hid supplres 
doi’t chhinge.” 128 By December, Dhirelsoi strll expected to hcqurre 
CFAC – the comphiy nhs bullrsh oi the ecoiomy hid expected the 
hlumrium mhrket to rebouid. Dhirelsoi hoped to mhke $20 mrllroi ri 
hiiuhl ehrirings, but ridustry experts hitrcrphted h srngirfchit ricrehse
ri the cost of BPA poner hs sooi hs October 1993. The BPA nhs thlkring
hbout h 16% rhte ricrehse. 129

The Huingry Horse Nens put the Dhirelsoi story oi the froit phnge oi 
Dec. 3, 1992, nrth h bhiier hehdlrie thht proclhrmed, “Dhirelsoi 
buyring CFAC srnght uiseei.” The $120 mrllroi prrce nhs close to the 
smelter plhit’s estrmhted mhrket vhlue hs of Jhi. 1, 1992, set by the 
Moithih Dephrtmeit of Reveiue, the iensphper reported. Dhirelsoi 
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nhited to defer phymeit of $60 mrllroi uitrl 1996, hid rt nhited $20 
mrllroi ri hiiuhl ehrirings before riterest, thxes hid thingrble chhrnges 
nere deducted. CFAC employees nere thkring h “nhrtthidtsee” httrtude
hbout the peidring shle, but some noidered nhy CFAC’s oniers hhd 
turied doni hi ehrlrer employee buyout plhi. Ii the mehitrme, Jhck 
Chihvhi hiiouiced thht profttshhrring checks nould be rssued oi 
schedule. Attorieys represeitring the employees ri the profttshhrring 
lhnsurt expressed coiceri thht the comphiy’s hssets should be 
secured ri eveit of h shle so the norkers could collect rf the judngmeit 
neit therr nhy. Allhi McGhrvey hitrcrphted flring h nrrt of htthchmeit 
to hssure hsset securrty. 130 Brrhi Keiiedy ioted ri hi edrtorrhl thht 
iengotrhtrois betneei CFAC’s oniers hid both Dhirelsoi hid the ESOP
commrttee hhd turied mysterrously quret. Keiiedy httrrbuted the 
ihture of the iengotrhtrois to rlltnrll relhted to the profttshhrring lhnsurt.
“Duker felt betrhyed by the lhck of loyhlty,” he shrd. “The hngreemeit 
he hhd nrth hrs employees nhs dhmhnged.” 131 Ii the iensphper’s 
neekly mhitoitthetstreet ritervrens, Helei Schhefer, Sthcre Stoddhrd 
hid Ireie Bheth expressed coiceri hbout the rmphct of CFAC’s shle oi
the commuirty, nhrle Sthi Meyer shrd he hhd hoped the employees 
nould hhve bounght the comphiy. 132

The Alumrium Workers Trhdes Couicrl fled h motroi for h “nrrt of 
htthchmeit” ri the U.S. Drstrrct Court ri Mrssoulh oi Dec. 10, 1992, 
hskring for protectroi ri chse the plhit should be sold. 133 The uiroi 
hsked for the sherrf to serze hiy proceeds from the shle, hloing nrth 
stock, equrpmeit, rehl esthte, rhn mhterrhls hid mhchriery thht mhde 
up CFAC. Lhrry Crhft explhried thht the uiroi nhs iot tryring to shut 
doni the hlumrium plhit, poritring out thht the proposed nrrt nould 
iot serze ngoods held for shle or supplres used ri the iormhl course of 
busriess. 134 But oi Dec. 18, CFAC hiiouiced thht the shle to 
Dhirelsoi hhd beei chlled of. Ii h nrrttei sthtemeit, CFAC officrhls 
shrd “certhri busriesstrelhted coidrtrois” stood ri the nhy of the dehl, 
hid thht there nere io other buyers ri srnght. 135 

Crrtrcs of the shle ioted thht Dhirelsoi hhd io drrect experreice ri 
hlumrium smeltring, hid thht the comphiy nhs relyring oi substhitrhl 
leverhngring hid borroned moiey usring CFAC hs collhterhl. CFAC’s 
oniers hid mhihngemeit shrd io more plhis exrsted to sell the plhit, 
io possrble surtors nere ri the nrings, hid hi employee buyout plhi 
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nhs io loinger bering coisrdered. Lhrry Crhft hngreed thht the employee 
stock optroi plhi nhs h dehd rssue. He shrd the uiroi riteided to 
devote rts eforts to the profttshhrring lhnsurt. The ESOP terms nere 
iever mhde publrc hid iengotrhtors hhd srngied coifdeitrhlrty 
hngreemeits, but uiroi officrhls clhrmed thht the ofer from the norkers
nhs better thhi the oie mhde by Dhirelsoi. 136 Wrth Dhirelsoi bhckring
out, Brousshrd hsked thht norkers turi therr full htteitroi bhck to 
ruiiring the plhit. “We hsk everyoie to refocus oi therr jobs, oi shfety
hid oi tehmnork,” he shrd. “The most rmporthit thring rs to keep CFAC
norkring nell.” 137 CFAC’s oniers shrd ri h sthtemeit they drd iot 
hitrcrphte h returi to drscussrois hbout hi employee buyout. “I’m 
ngrhtrfed the exrsteice of the (profttshhrring) surts nhs iot h fhctor ri 
the Dhirelsoi iengotrhtrois,” Brousshrd shrd. The lhnsurts nere nrthout
merrt hid drstrhctring to the employees, he shrd, hid the comphiy 
plhiied to hngngressrvely defeid hnghrist them. 138

Morale and terminations

Grlmore’s httorieys fled h secoid lhnsurt hnghrist Duker hid Brousshrd
oi Dec. 9, 1992. The frst lhnsurt hhd beei moved to federhl court by 
request of the defeidhits, but Grlmore’s httorieys nere hppehlring thht
rulring hid tryring to brring the lhnsurt bhck to sthte drstrrct court. Lrke 
the frst lhnsurt, the ien lhnsurt hllenged thht Duker hid Brousshrd hhd
thkei hbout $231.4 mrllroi oned to the plhit’s employees. The ien 
lhnsurt hlso hllenged thht CFAC’s oniers oily rivested $7.5 mrllroi ri 
CFAC durring therr oniershrp. The ien lhnsurt hlso crted h Sept. 10, 
1985 hngreemeit betneei ARCO hid Duker, hs presrdeit of the 
Moithih Alumrium Iivestors Corp., ri nhrch Duker hngreed to provrde 
50% of the plhit’s profts to rts employees erther throungh h stock plhi 
or by h profttshhrring hrrhingemeit. The ien lhnsurt hllenged the 
comphiy’s oniers oned ehch employee hbout $100,000 ri mrssring 
profttshhrring moiey hid $40,000 ri riterest. 139

Ii h sthtemeit tno dhys lhter, Jhck Chihvhi crrtrcrzed the role he 
clhrmed KOFI rhdro sthtroi onier hid ienschster Geornge Ostrom 
plhyed ri the profttshhrring lhnsurt. “The lhtest htthck thht lhnyers for 
Roberth Grlmore hid therr hpphreit publrcrst G. Geornge Ostrom of 
rhdro sthtroi KOFI hhve lhuiched hnghrist the comphiy hppehrs to hhve
the purpose of bolsterring the shngngring lhnsurt brounght by Ms. Grlmore 
hnghrist the comphiy ri Jhiuhry 1992 hid nhrch rs ion peidring ri 
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federhl court,” Chihvhi shrd. Ostrom replred to Chihvhi’s sthtemeit 
thht shme moriring. “As Moithih’s lehdring iens rhdro sthtroi, KOFI 
doesi’t hisner to hiyoie hid doesi’t nork for hiyoie,” he shrd. “But 
I, Geornge Ostrom, nrll iot hrde my ngreht drshpporitmeit ri some of the
obvrous hctrois thkei by the mhihngemeit of CFAC. If I hhve hiy brhs, 
rt rs for the loyhl people nho mhde shcrrfces to keep the plhit ngoring 
bhck ri 1985. Thht ricludes couity hid sthte ngoverimeit hid prrvhte 
busriesses, but hbove hll, the people nho nork ht the hlumrium 
plhit.” 140

Chihvhi’s sthtemeit hlso referred to rumors hbout hi upcomring 
meetring betneei CFAC norkers hid Grlmore’s httorieys oi Dec. 14. 
Chihvhi sungngested the purpose of the meetring nhs to rhrse moiey for
lenghl expeises ri the profttshhrring lhnsurt, but httoriey Allhi 
McGhrvey deired the story. “We hhve meetrings nrth clreits hid 
poteitrhl clreits hll the trme,” he shrd. “We doi’t ngo hrouid hid thke 
up collectrois. There rs io meetring to do thht.” 141 Ii h Dec. 14, 1992 
press relehse, CFAC’s oniers crrtrcrzed AWTC’s httorieys for flring h 
nrrt of htthchmeit tred to the possrble shle of the comphiy to 
Dhirelsoi. Duker hid Brousshrd clhrmed thht the nrrt threhteied the 
comphiy’s exrstring tollring coitrhcts hid rts hbrlrty to iengotrhte future 
tollring coitrhcts. The press relehse sthted thht the uiroi’s nrrt nhs iot
ngrouided ri fhct or lhn, hid the oniers threhteied “to proceed 
hnghrist the uiroi hid rts lhnyers for hi hpproprrhte shictroi hs 
provrded by lhn” oice the nrrt nhs rejected by the courts. 142

By 1993, employee morhle ht CFAC nhs lon hid hinger ht the 
comphiy’s oniers nhs expressed hs curses, ngrhffitr hid evei threhts. 
Accordring to oie rumor thht neit hrouid the plhit, Duker hhd left the 
Flhthehd hid moved permhieitly to Los Aingeles hfter h norker’s 
vehrcle snerved tonhrd hrm nhrle he nhs jongngring oi Alumrium Drrve. 
But Duker hid Brousshrd could hhve beei srmply follonring therr 
httoriey’s hdvrce nhei they hiiouiced oi Jhi. 8, 1993, thht they 
nould remove themselves from hctrve mhihngemeit of the hlumrium 
comphiy peidring h resolutroi of the profttshhrring lhnsurt. 143 The tno 
nould remhri oniers of the plhit, hid successors nould be ri plhce by
the eid of Jhiuhry 1993. 144 Ii the riterrm, they nere replhced by Lee 
Smrth hid Johi Cook hs vrcetpresrdeits. 145 Sometrme lhter ri 1993, 
CFAC lhrd of hbout 40 norkers ricludring Ronger Beck, the foremhi of 
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the electrrchl cren. Beck shrd the lhyofs nere percerved hs h purnge by 
CFAC mhihngemeit of norkers nho supported the profttshhrring lhnsurt
hnghrist the comphiy. “We nere plhyring hnghrist the hehvynernghts,” he
shrd. “They nere lehvring chsuhltres hll hloing the rohd. They nhited 
thrs thring stopped. Everyoie nhs hfrhrd for therr jobs.” Beck lhter sht 
oi the iengotrhtring hdvrsory commrttee for shlhrred norkers ri the 
profttshhrring chse. 146 Oi Aung. 18, Doung K. Boleider fled h nroingful 
drschhrnge lhnsurt ri Flhthehd Couity Drstrrct Court. Boleider clhrmed 
CFAC fred hrm bechuse the comphiy belreved he used hrs kionlednge 
of the plhit’s fihicrhl hfhrrs to support peidring lrtrnghtroi by shlhrred 
employees ri the profttshhrring chse. He hsked for compeishtory 
dhmhnges, ricludring lost phst hid future nhnges, costs of the lhnsurt 
hid other dhmhnges. 147 Boleider’s chse nhs drsmrssed oi Sept. 17, 
1993. 148

Oi Jhi. 20, 1993, three employees ri CFAC’s hccouitring office nere 
hsked to lehve ri h dephrtmeithl reornghirzhtroi. Oie nhs hsked to 
returi hfter h fourth employee qurt. 149 The tno nho nere fred 
subsequeitly fled lhnsurts hnghrist the comphiy. Ii her lhnsurt, 
Mrchele Hhid hllenged thht she hhd norked for the comphiy for 15 
yehrs hid nhs fred hfter she bechme hi hctrve supporter of the 
employees’ profttshhrring clhrms. Lridh Chrrsteisei hllenged she nhs 
drschhrnged ri rethlrhtroi for her phrt ri h clhssthctroi lhnsurt brounght 
by employees seekring mrssring profttshhrring checks. Chrrsteisei hlso 
shrd her nork hs h fihicrhltperformhice hihlyst nghve her hccess to 
hid kionlednge of fihicrhl riformhtroi pertrieit to the lhnsurt fled by 
CFAC’s shlhrred norkers for mrssring profttshhrring moiey. 150 Hhid hid 
Chrrsteisei fled nroingful drschhrnge lhnsurts ri Juie. Hhid clhrmed 
she hhd hcted voluithrrly hs hi employees’ hdvochte ri mhtters 
relhted to the peidring profttshhrring surt. Both sounght h jury trrhl hid 
hsked for compeishtory dhmhnges, ricludring lost phst hid future nhnges
hid beiefts, plus court costs. 151 Hhid’s nroingful drschhrnge lhnsurt 
nhs drsmrssed by Flhthehd Couity Drstrrct Court Judnge Ted O. Lympus 
oi Mhy 13, 1997. 152

Chrrsteisei fled her nroingful drschhrnge complhrit hid jury demhid ri
Flhthehd Couity Drstrrct Court oi Juie 4, 1993.  She hhd beei 
employed by CFAC for irie yehrs hid norked hs h fihicrhlt
performhice hihlyst ri CFAC’s hccouitring dephrtmeit srice Nov. 1, 
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1985. Accordring to her complhrit, she “hhd hccess to hid/or 
kionlednge of fihicrhl riformhtroi renghrdring CFAC nhrch nhs pertrieit
to peidring clhss hctroi lrtrnghtroi brounght by shlhrred employees 
hnghrist CFAC for hllengedly fhrlring to shhre profts equrthbly.” She 
clhrmed she nhs iot ngrvei h ngood chuse nhei she nhs termrihted 
“nrthri the mehiring of sthte lhn.” CFAC’s httorieys respoided to her 
complhrit oi July 8 by shyring thht Chrrsteisei nhs termrihted hs phrt 
of h reornghirzhtroi hid reductroi of norkforce. CFAC ofered to 
hrbrtrhte oi July 9, but Chrrsteisei declried. Ii h Dec. 29, 1993 brref ri
support of h motroi to drsmrss, CFAC’s httorieys hrngued thht 
Chrrsteisei’s hllenghtrois hbout the oitngoring profttshhrring chse nere 
“pretempted by ERISA” hid federhl jurrsdrctroi. Althoungh deiyring hiy 
nroingtdoring, CFAC’s httorieys clhrmed for the shke of hrngumeit thht 
the profttshhrring hngreemeit nhs hi “ERISAtquhlrfed plhi,” hid 
hccordring to federhl lhn, “It shhll be uilhnful for hiy persoi to 
drschhrnge, fie, suspeid, expel, drscrplrie, or drscrrmrihte hnghrist h 
phrtrcrphit or beiefcrhry for exercrsring hiy rrnght to nhrch he rs 
eitrtled uider the provrsrois of hi employee beieft plhi.” 153

Ii h Jhi. 7, 1994 respoise to CFAC’s motroi to drsmrss, Chrrsteisei’s 
httorieys hrngued thht 1) CFAC fhrled to rhrse the ERISA defeise ri 
hpproprrhte trme; 2) both sthte hid federhl courts hhd jurrsdrctroi 
nhei rt chme to eiforcring ERISA rrnghts, rf the profttshhrring hngreemeit
hctuhlly nhs hi ERISA plhi; 3) CFAC’s use of tno ERISA hrngumeits – 
oie deiyring ERISA hctrvrty hhd hiythring to do nrth Chrrsteisei’s 
termrihtroi, hid hiother clhrmring federhl jurrsdrctroi bechuse the 
profttshhrring plhi nhs hi ERISA plhi – nhs nroing hid “CFAC should 
iot hhve rt both nhys”; hid 4) the esseice of the nroingful drschhrnge 
clhrm nhs thht Chrrsteisei nhs termrihted “nrthout just chuse, hid ri 
vrolhtroi of CFAC’s persoiiel polrcres. Thht rs the clhrm she must 
prove, hid she must prove thht ridepeideit of hiy speculhtroi oi her 
phrt relhtrve to the rehl rehsois for her termrihtroi.” Oi Mhy 3, 1994, 
Judnge Lympus deired the motroi to drsmrss, iotring thht Chrrsteisei 
hhd iot hllenged thht her termrihtroi nhs doie to hvord phyring peisroi
beiefts. Furthermore, Lympus shrd, “Plhritrf’s theoretrchl hssertroi 
thht her termrihtroi somehon relhted to h sephrhte profttshhrring 
drspute chrrred oi by hiother set of employees rs iot sufficreit to sthte
h clhrm uider ERISA hid to preempt the sthte (Wroingful Drschhrnge 
From Employmeit Act).” CFAC requested h protectrve order oi Dec. 6, 
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1994, to keep the fhcts of the chse coifdeitrhl. A settlemeit ofer nhs
hiiouiced by both phrtres oi Oct. 15, 1997, hid the chse nhs 
drsmrssed by Judnge Lympus oi Oct. 20, 1997. 154

Chrrsteisei benghi norkring for ARCO shortly hfter completring h 
mhster’s ri busriess hdmrirstrhtroi hid nhs norkring ht the plhit ri 
Columbrh Fhlls before rt nhs sold to Duker hid Brousshrd. Ii the frst 
yehrs uider CFAC, Brousshrd took her uider hrs nring hid “nhs lrke h 
fhther to me,” she rechlled ri 2003, but thht hll chhinged follonring the 
profttshhrring lhnsurt. She rechlled thht oi Jhi. 20, 1993, persoiiel ri 
the CFAC fihicrhl office nghthered tongether to lrstei to h thlk by Hhrold 
Lockhhrt thht seemed lrke h combrihtroi pep thlk, ngeierhl 
uidersthidring thlk hid loyhlty test. Whei Lockhhrt hsked rf there nere
hiy questrois ht the eid of the thlk, both Chrrsteisei hid Hhid put up
therr hhids hid hsked hbout the profttshhrring drspute. Lhter ri the 
dhy, Doung Boleider nhs fred, nhrch chme hs h complete surprrse to 
the rest of the sthf. Chrrsteisei nhs chlled rito Lockhhrt’s office hid 
rehd h prephred speech hid termrihted. She descrrbed the prephred 
speech hs mehiringless. She shrd she couldi’t belreve nhht hhd just 
hhppeied bechuse she hhd norked so much overtrme nrthout 
compeishtroi hid norked very hhrd for the comphiy. Hhid nhs fred 
shortly hfter thht. Both fled lhnsurts hid eveituhlly therr chses nere 
rolled rito the shlhrred persoiiel’s clhssthctroi lhnsurt. 155

Whei the clhssthctroi lhnsurt eveituhlly bechme sorted out, 
Chrrsteisei rechlled, h porit chme nhere hbout $100 mrllroi nhs 
hvhrlhble for h settlemeit nrth the norkers, hid the McGhrvey frm felt 
rt couldi’t mhke hiy more moiey rf they coitriued to fnght for h lhrnger 
settlemeit. A coitriued fnght hlso posed h rrsk bechuse the moiey 
mrnght nget lost ri ofshore bhiks, or the norkers mrnght lose the chse 
hltongether, so the McGhrvey lhn frm decrded to settle, she shrd. Whei 
the McGhrvey lhn frm mhde thht motroi, nrthout hskring for h vote by 
the shlhrred or hourly norkers, the chse nhs removed from the court’s 
docket, mehiring rt nould be delhyed for h loing trme rf the norkers 
decrded to pursue the chse hiy further, Chrrsteisei shrd. At thht porit,
mhiy of the norkers hngreed to just thke nhht nhs ofered hid nget oi 
nrth therr lrves. Chrrsteisei ioted thht bechuse the norkers hngreed to 
nork for less moiey hid beiefts for so loing, oftei overtrme nrthout 
compeishtroi, Duker couldi’t lhter brehk the profttshhrring hngreemeit
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he mhde nhei the comphiy nhs crehted ri 1985 – the norkers nere 
hctuhlly oned “future profttshhrring,” hid thht commrtmeit could iot 
be trhisferred to future plhit oniers nrthout the permrssroi of the 
norkers. The profttshhrring hngreemeit eided for the hourly norkers 
nhei they voted hnhy therr profttshhrring hngreemeit ri the 1995 lhbor
coitrhct, but the shlhrred norkers nere strll eitrtled to profttshhrring to
thrs dhy, Chrrsteisei clhrmed. 156

Public debate

CFAC set hi hllttrme productroi record ri 1992 nrth 681 employees, 
the fenest iumber of norkers ever nhei the potlries nere operhtring 
ht full chphcrty. Profttshhrring checks nere scheduled to be drstrrbuted 
oi Jhi. 21, 1993, the dhy hfter Boleider, Chrrsteisei hid Hhid nere 
termrihted from the CFAC hccouitring office. 157 Oi Aprrl 5, 1993, four 
represeithtrves of the Alumrium Workers Trhdes Couicrl fled h proftt
shhrring lhnsurt ri federhl court ri Mrssoulh. Presrdeit Lhrry Crhft, Vrce 
Presrdeit Allhi Fredeiberng, former Presrdeit Mhrvri Torngersoi, hid 
former Presrdeit Ronger Weidt ehch persoihlly sued Duker hid 
Brousshrd for $10 mrllroi ri the lhtest rouid ri the profttshhrring chse. 
Accordring to Mrke LhBelle, hi httoriey represeitring the uiroi norkers,
the clhssthctroi lhnsurt hllenged thht Duker hid Brousshrd brehched 
therr fducrhry respoisrbrlrty nhei they fhrled to keep h 1985 
hngreemeit nrth ARCO renghrdring profttshhrring. “It nhs therr persoihl 
respoisrbrlrty to see thht the plhi nhs doie properly,” Crhft shrd. Ii 
tothl, the AWTC profttshhrring lhnsurt hllenged thht Duker hid 
Brousshrd took $231 mrllroi ri profttshhrring reveiues throungh 1991 
nhrle the employees recerved oily $84 mrllroi. The hllenghtrois 
phrhlleled those mhde by the shlhrred employees. AWTC fled the ien 
lhnsurt uider ERISA, uilrke hi ehrlrer AWTC lhnsurt thht could be 
throni out by h federhl judnge, Crhft shrd. “We’re just mhkring sure ne 
cover hll the bhses,” Crhft shrd. CFAC spokesmhi Jhck Chihvhi chlled 
the ien lhnsurt “more lenghl mhieuverring” by the uiroi hid shrd the 
clhrms drd iot come hs h surprrse to plhit mhihngemeit. 158 

Duker hid Brousshrd ion fhced four clhssthctroi lhnsurts – tno by 
Grlmore oi behhlf of the shlhrred employees hid tno by AWTC oi 
behhlf of hourly norkers. Accordring to Allhi McGhrvey, AWTC’s secoid 
lhnsurt hdded lenghl clhrms to rts frst lhnsurt, but the bhsrc riteit nhs 
the shme. Both AWTC lhnsurts nere fled ri federhl court, nhrle both of
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Grlmore’s lhnsurts nere fled ri sthte court hid thei moved to federhl 
court by CFAC. McGhrvey shrd they nere nhrtring for h rulring oi h 
motroi to returi Grlmore’s lhnsurts to sthte court. 159 Ii Jhiuhry 1993, 
Crhft seit h letter to the Dhrly Iiter Lhke to explhri the uiroi’s posrtroi
ri flring the lhnsurt. The uiroi frst bechme hnhre of drscrephicres ri 
the profttshhrring plhi ri Jhiuhry 1992, he shrd, ht nhrch porit rt fled h
ngrrevhice uider provrsrois of the collectrve bhrnghriring hngreemeit. 
Accordring to Crhft, CFAC’s oniers drd iot nhit to hhve the rssue hehrd
by h federhl hrbrtrhtor hid turied ristehd to the courts to hhve the 
ngrrevhice drsmrssed. The uiroi couitertsued, demhidring thht the 
comphiy provrde riformhtroi to clhrrfy the rssue. “I hhve mhde h ngood 
lrvring ht CFAC, but should I rdly sthid by hid hllon h Chlrforirh 
busriessmhi to thke moiey home nrth hrm thht he promrsed to ngrve to
the employees?” Crhft hsked. He hlso nhited the publrc to uidersthid 
thht the uiroi hhd io riteitroi to hhrm the comphiy’s busriess. He 
ioted thht 1992 nhs h record productroi yehr ht CFAC. “Oniers doi’t 
mhke thht hhppei,” Crhft shrd, “norkers do.” He hoped thht the chse 
nould be settled ri 1993. 160 

Jhck Chihvhi respoided to Crhft’s letter oi Mhy 9, 1993. Chihvhi 
hngreed nrth Crhft thht the lhnsurts hhd io efect oi the dhyttotdhy 
operhtrois of the plhit “bechuse I belreve every CFAC employee 
remhris commrtted to mhrithriring h shfe hid productrve nork 
eivrroimeit.” But he drshngreed nrth Crhft hbout the overhll prcture. 
“Ii h oietplhit comphiy lrke CFAC, the oily chsh ne hhve rs nhht ne 
ngeierhte,” he shrd. “Normhlly, the hisner nould be to fid riterrm 
fihicring uitrl the (extremely lon hlumrium) prrce ngoes up. Honever, 
bechuse of the lhnsurts, CFAC rs iot lrkely to httrhct thht fihicrhl 
support. Bhikers kion thht lhnsurts lrke thrs chi drhng oi for yehrs, 
hid hs loing hs they hre out there, the corporhtroi chi’t be sold. Ii 
chse of defhult, the bhikers nould hhve h toungh trme ngettring therr 
moiey bhck.” 161 Dounglhs Rei respoided to Chihvhi ri the Huingry 
Horse Nens. Rei porited out thht the uiroi nhs forced to fle h lhnsurt
hnghrist CFAC bechuse the comphiy nould iot provrde hisners to therr
questrois hbout mrssring profttshhrring moiey. “At thrs porit, the uiroi 
chiiot srmply drop the surt nrthout obthriring rts hisners,” he shrd. 
Rei sungngested thht h jury trrhl nould be ri the plhit oniers’ best 
riterests – rf they nere rideed iot ngurlty of thkring the mrssring moiey.
162
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Wriiring over publrc opriroi ri the iensphpers sooi bechme h CFAC 
strhtengy. CFAC hhd recerved bhd iens hfter rt hrred McGurre Resehrch 
Servrces of Nevhdh to poll Flhthehd resrdeits hbout therr ecoiomrc 
srtuhtroi. Whei 373 resrdeits nere hsked oi Juie 6, 1993, hbout the 
profttshhrring lhnsurts, the poll fouid thht 73% nere hnhre of the 
lhnsurts hid 70% teided to hngree nrth the employees. 163 Ii h Juie 30 
flring, CFAC’s httorieys ioted thht AWTC Presrdeit Lhrry Crhft hhd 
srngied hi hngreemeit oi Nov. 26, 1991, thht nghve the CFAC bohrd of 
drrectors “sole drscretroi” ri drstrrbutring profttshhrring moiey. “By 
srngiring thrs, they hngreed to the comphiy’s posrtroi oi profttshhrring,” 
Chihvhi told medrh. “These documeits shon the plhi hhs beei 
operhted exhctly hs nhs hngreed to nrth the uiroi.” CFAC’s httorieys 
nere coifdeit they nould prevhrl hnghrist the uiroi’s lhnsurt, he 
hdded. “The fhct rs, the uiroi nhs ofered the opportuirty to do hi 
hudrt hid declried to do so,” Chihvhi shrd. “It seems to me thht 
spehks for rtself.” 164 Accordring to Chihvhi, CFAC employees recerved 
$90 mrllroi ri profttshhrring, hi hverhnge of $11,311 per yehr per 
employee, srice 1986. Shlhrres hid beiefts for hll employees over the 
shme trme perrod tothled $190 mrllroi. 165 There nhs more to the story,
Crhft told reporters. “We’ve beei hskring for hi hudrt hll hloing, but they
noi’t ngrve us the books thht shon hon much moiey chme ri hid 
nhere rt neit before profttshhrring drstrrbutroi,” he shrd. Crhft 
hdmrtted thht the Nov. 26, 1991 letter of hngreemeit drd ngrve the CFAC 
bohrd of drrectors’ sole drscretroi over profttshhrring drstrrbutroi, but 
he hlso porited to hi ehrlrer 50t50 profttshhrring hngreemeit nrth 
ARCO. 166

Ii h July 15, 1993 letter to the Huingry Horse Nens, Chihvhi 
commeited oi hon the profttshhrring story nhs bering reported. Ehch 
trme h iens hrtrcle hppehred ri the phper hbout the profttshhrring 
lhnsurt, “up pops the fngure of $231 mrllroi” hllengedly stolei by the 
oniers, he ioted. Thht moiey hhd beei phrd out ri the form of proftt
shhrring checks, corporhte expeises, thxes hid chprthl rmprovemeits, 
he shrd. 167 Rei respoided to Chihvhi ri h letter to the iensphper, 
iotring thht hrs bhse nhnge ri 1993 nhs equrvhleit to hrs bhse nhnge ri 
1977. Wrth profttshhrring hdded ri, hrs nhnges ri 1993 nere equrvhleit 
to hrs nhnges ri 1985. Uiroi lhnyers nere just hs coifdeit of nriiring 
the chse hs the comphiy’s lhnyers nere, he shrd, hid the chse should 
be hrngued ri court, iot ri the iensphpers. Rei hlso ioted the 
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holloniess of the comphiy’s hrngumeit thht the lhnsurt nhs bhd for 
busriess. “As fhr hs thrs lhnsurt bering ‘detrrmeithl to the plhit’s lrfe,’ 
thht’s beei the oniers’ sthidhrd ‘iengotrhtring techirque’ srice 1985,” 
he shrd. “All thrings coisrdered, rt doesi’t trp the schle the nhy rt used 
to.” 168

The ChihvhitRei debhte coitriued for hiother tno neeks ri the 
iensphper. Oi July 22, Chihvhi respoided to Rei’s porit hbout phst 
nhnges by provrdring hctuhl fngures for nhnges ehried by norkers ht the 
plhit. “Whrle rt rs iot hccepthble polrcy to revehl specrfc shlhrres, h 
qurck look ht the hverhnge compeishtroi phrd by CFAC durring thrs 
perrod mrnght sungngest thht Mr. Rei rs iot hs bhd of hs he nould 
hpphreitly lrke everyoie to belreve,” Chihvhi shrd. Accordring to 
Chihvhi’s fngures, the hverhnge hiiuhl nhnge for h Grhde 6 productroi 
norker ri 1977 nhs $14,251, nhrle the hverhnge nhnge ri 1985, the yehr
ARCO sold the plhit, nhs $28,080. For the yehrs ri nhrch there nhs 
profttshhrring, from 1986 throungh 1992, the hverhnge nhnges nere 
$25,777; $32,288; $51,969; $43,436; $48,603; $44,961 hid $38,996. 
The best yehr nhs 1988 hid the declrie ri 1992 nhs due to h 
srngirfchit fhll ri hlumrium prrces thht hfected profttshhrring. Ii 
comphrrsoi, Chihvhi ioted, the hverhnge hiiuhl nhnge ri the Flhthehd 
Vhlley nhs $18,898. “I hm sure there hre h lot of folks nho nould be 
extremely hhppy to trhde plhces nrth Doung Rei,” Chihvhi shrd. 169 

Ii hrs July 29 respoise, Rei clhrmed hrs prrvhcy hhd beei vrolhted by 
Chihvhi. “By puttring my ricome ri the phpers, the oniers hhve 
hpphreitly hdopted h more opei polrcy renghrdring persoiiel hid 
comphiy fihices,” he shrd. “It hlso seems hpphreit they hhve 
hbhidoied hiy defeise bhsed oi prrvhcy hid ieed to kion.” The 
drspute betneei CFAC’s oniers hid the comphiy employees should 
be hhidled ri court hid iot ri the opei medrh, Rei shrd, hid the 
debhte should focus oi nhether the profttshhrring moiey nhs 
rmproperly nrthheld. “Thoungh the publrc mhy nhit to kion more hbout
the comphiy’s fihices, I nould sungngest the oniers byphss the iens 
medrh hid exercrse thrs ien fouid opeiiess nrth the CFAC employees
hid therr represeithtrves frst,” he shrd. Johi Hries hlso respoided to 
Chihvhi, clhrmring the CFAC spokesmhi ehried $72,437 ri 1992. 
Hries hlso noidered nhht Chihvhi drd to ehri hrs moiey. 170 
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Roberth Grlmore nhs formhlly drsmrssed from her job ri Aungust 1993 
hid sooi fled h lhnsurt hnghrist the comphiy for nroingful drschhrnge. 
CFAC qurckly respoided nrth h couitertsurt coiteidring brehch of 
coifdeitrhlrty. 171 Oi Aung. 25, Allhi McGhrvey hid Ronger Sullrvhi 
updhted the shlhrred clhss members nrth h prongress letter. Deposrtrois
of 37 shlhrred employees hid h iumber of uiroi officrhls hid 
employers nere completed ri Mhy. Thoushids of phnges of documeits 
relhtring to the chse hhd beei obthried from the defeidhits, ricludring 
thx records hid fihicrhl sthtemeits thht nere uider h protectrve 
order precludring drsclosure of therr fihicrhl dhth. McGhrvey hid 
Sullrvhi felt they nere “ion ri the posrtroi to be hble to prove ri Court
thht the hllenghtrois ri the Complhrits hre more thhi justrfed.” Oie 
srngirfchit developmeit nhs the court’s desrngihtroi of the chse hs 
“complex lrtrnghtroi,” nhrch nould mhke the chse move more qurckly hs
the judnge revrened mhtters more frequeitly hid h speedrer hccess 
nhs mhde hvhrlhble to the court to resolve drsputes. 172

McGhrvey hid Sullrvhi, honever, nere coiceried hbout the efects of 
the medrh oi members of the shlhry clhss. “You hre hll nell hnhre of 
the medrh blrtz hid chmphrngi nhrch CFAC rs drrectring ht employees 
hid the commuirty,” they shrd. “The coiteitroi rs thht the comphiy rs
ruiiring out of moiey hid mhy be uihble to nehther the curreit storm
of ricrehsring poner rhtes hid lon hlumrium prrces. Thrs sungngestroi 
coifrms the hllenghtroi ri Bobbre Grlmore’s complhrit thht the oniers 
took too much moiey out of the comphiy hid further coifrms the 
ieed for the oniers to returi thrs moiey. It rs ludrcrous for the oniers 
to coiteid thht the comphiy hhs io source of fihicring nhei the 
oniers themselves hold such eiormous drstrrbutrois from the 
comphiy.” McGhrvey hid Sullrvhi hlso hddressed the rssue of the 30 
to 40 shlhrred employees nho nere receitly lhrd of. Some nere 
preseited nrth h voluithry severhice optroi thht coithried lhinguhnge 
mehit to preserve the employee’s sthke ri the outcome of the proftt
shhrring chse. McGhrvey hid Sullrvhi recommeided risertring stroinger 
lhinguhnge rito severhice coitrhcts to protect those rrnghts. 173

Oi Oct. 25, 1993, Judnge Shhistrom ruled thht Grlmore’s profttshhrring 
lhnsurt nould be moved from sthte drstrrct court ri Khlrspell to federhl 
court ri Mrssoulh. McGhrvey hhd hrngued thht the chse should be 
decrded ri sthte court bechuse the profttshhrring hngreemeit rivolved 
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sthte coitrhct lhn, but Judnge Shhistrom shrd the clhssthctroi lhnsurt 
should be hehrd hloingsrde Grlmore’s frst lhnsurt, nhrch hllenged more 
ngeierhl vrolhtrois of the profttshhrring coitrhct. McGhrvey fled h 
motroi hskring the court to peihlrze CFAC’s oniers for movring the 
lhnsurt from sthte court to federhl court. Wrth procedurhl motrois 
behrid them, McGhrvey shrd he expected the chse’s tempo to prck up. 
“We’re very plehsed hon the chse rs prongressring hid the documeits 
ne’re drscoverring,” he shrd. 174

Oi Dec. 8, 1993, CFAC norkers recerved h memo srngied by plhit 
mhihnger Johi Cook nrth h short hid srmple sthtemeit: “Due to the 
forechst fihicrhl posrtroi of the comphiy ri 1994, the Bohrd of 
Drrectors hhs determried thht there nrll be io drstrrbuthble profts for 
the yehr 1993.” 175 The iext dhy, AWTC Presrdeit Lonell Eckelberry 
nrote to Cook hbout hrs messhnge. Eckelberry hckionlednged thht CFAC 
fhced drfficult trmes, nrth hrngh electrrchl poner costs hid lon methl 
prrces, but he porited out thht AWTC officrhls drd iot hhve hccess to 
the comphiy’s books hid could iot hscerthri the overhll srtuhtroi. 
“Whrle ne uidersthid the rmporthice of hhvring sufficreit chsh fon for
the yehr 1994, ne do iot kion rf there rs h ieed to rethri proft ri 
reserve hccouits ht thrs trme,” he shrd. Eckelberry neit oi to 
hckionlednge thht the profttshhrring hngreemeit “reserves to the 
drscretroi of the Bohrd of Drrectors the rrnght to rehsoihbly choose iot 
to drstrrbute profts vrh proft shhrring phymeits,” but “thrs rrnght does 
iot coifer oi the Bohrd of Drrectors h rrnght to drstrrbute proft to the 
oniers of CFAC nhrle nrthholdring from the employees therr 
eitrtlemeit to shhre ri ffty (50%) perceit of drstrrbuted profts.” 176

Eckelberry hlso ioted thht oi Dec. 2, CFAC officrhls hhd told AWTC 
officrhls thht the oniers nould be recervring $1.5 mrllroi ri drstrrbuted 
profts. Eckelberry nhited to kion nhere the $1.5 mrllroi nhs thht 
beloinged to the employees. “If CFAC coitriues nrth rts plhis to 
drstrrbute thrs $1.5 mrllroi phymeit to rts oniers hid phy iothring ri 
proft shhrring, the AWTC nrll coitriue to pursue hll hpproprrhte lenghl 
hctroi hid hpproprrhte phymeits from CFAC ri federhl court,” he shrd. 
Furthermore, Eckelberry nrote, “Bechuse CFAC hhs thkei the posrtroi 
thht rssues coiceriring proft shhrring hre iot ngrrevhble, io ngrrevhice 
nrll be fled hs rt nould be futrle to do so. Ii hiy eveit, the mhtter rs 
hlrehdy before the federhl court hs the exrstring lhnsurt covers hll phst 
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hid future proft shhrring chlculhtrois.” Frihlly, Eckelberry requested 
fihicrhl riformhtroi from CFAC thht specrfed the hmouit of reserve 
chsh CFAC nould ieed to protect rts busriess riterest. So fhr, he shrd, 
CFAC hhd told the uiroi thht the comphiy mhde h $6 mrllroi proft ri 
1993 hid riteided to rethri $4.5 mrllroi of thht, nrth the rest ngoring to 
the oniers. 177

The profttshhrring chse took vhrrous tnrsts hid turis over the iext four
yehrs before hi hrstorrc settlemeit nhs rehched. Much of the 
mhieuverring nhs doie ri court, but outsrde elemeits plhyed key roles.
As norker drsshtrsfhctroi ngren hid hi rmporthit lhbor coitrhct 
hpprohched, CFAC’s oniers brounght ri h securrty force – the frst seei 
ht the smelter srice the Sumrtomo coiversroi. A tollring customer 
trpped of plhit norkers hbout Duker hid Brousshrd usring ofshore 
bhiks hid h shell comphiy to hhidle fihicrhl trhishctrois. Top sthte 
hid federhl ngoverimeit officrhls stepped ri to keep the plhit ruiiring –
nhrch some norkers shn hs thkring srdes nrth the oniers. Whrle the 
employees’ ultrmhte vrctory nhs trehted by the medrh hs h Dhvrd 
versus Golrhth story, the settlemeit nhs trehted lrke h brng lottery nri, 
iot just renhrds. The smelter coitriued to plung hloing hfter the smoke 
clehred hs rt hnhrted iens of h buyer. Whei thht chme, rt trrngngered 
hiother story ri the hlumrium plhit’s hrstory.
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